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A Ak SRkl oEte] A RS AFEE gtk e BAE 2olA dlEgia, ol
tiate] Ak Ae At e SHolEMe] FAskE 7927l di7she Aelga B
of E&Flsfoll 718t FAHTE WolEolA FUTh o] A AailelA Andamde] FYolEH
Quke] gt A HFE 17k tlal AWML RREHEE R V128t e AES EF
s,
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Motion Picture Patents Co. v. Universal Film Mfg. Co. = &3t w5 <
Wi o] FrFREE LIS Tty SsHAT A8 E ARIES SIAF
I BHESAFS 719 de ARPEoIUT AWHHA-E 193199 Carbice
Corp. v. American Patents Dev. Corp. AFz142) & 1942'd Morton Salt Co. v.
GS. Suppiger Co. AFAN)S Fot] WA HO = Kl GRS 2H2A
Ha| AN A= &3ttt Carbice Corp AboA vl AWy YPL =g}o]

o}ove AEF YAFEEAT VAT AWENE BasHn AW 5504

of Mg 538 Hasta A9 AxAE o AEdAbe skl Rat e
E ES

#g AZSE ole el MnE A1t SHE AAm dE AL

=<
E 7IAA 2 AolBE dius 2% FritiEel gt &5

T Aok AAJsAH.

ShH AW H Y2 Dawson Chem. Co. v. Rohm & Hass Co.45) A2 1]
= 23y A2IE ()F ME 2 Q5 49 BAR AT o] A7
A A YL X353 (combination patent)b‘r WHH & 5 (process  patent) 9]
SR} WEEo] ohd 1 25 wr PHSY AT dAsje] 53]
HA ¢v 484 (unpatented component)®l] EH€HH77}X] el E-S PALstE
A9RE gal WESTHR A7 56 BAE ekl ABHE 2 olal]
© g8 857 e 553 FEQ Brdde ol FES S3dAA &

= SN o
7HAAL QIA] 98 ERfooto] RS 79 AR
T4 At

43) 314 U.S. 488 (1942).
44) at 490-491.
45) 488 U.S. 176, 206 USPQ 385 (1980).
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2 Bojsta, PEP A gatel B4 EE FAY AAHEL sl S8
W ANE HelF Aol F ttE o] Wi Aoy, o Fgo
= saae) waol sigela Setm AsaT. o Bdel AA¢] g
AHANE FAT F AE ST RE AT Al 4AWL Fe]
St 2708 1 B SHAAEZRH 4P PE 5L AT AL &7
T 5 gon, ot gPAE TAT A7 A 5FF 2E 5ol ot

Rahe YARAAE S5 Fgol

(3) FF SslnF ATk FErhE
PSR HREREE N TR, 591 Z¥e] SR A 53
979 £ For st B3 FHA F9YolE ols hFd TRl

__?_
A8t SHFAY AW @ 73

= =
I sAY, 58X IS 3 A9u 55de AL 71ztelu
WS FEsiA FAste s Foolng SsAgse] %S AVlste I

2 o]FoHual 3t o]F g & AL ofYth
o AN P SAARY R ERASE FAAVAS AlGA biA
= A, 587 AR ASHERATEE AE dFsA RebAY AAVIYS
AUz AT Lol N FFftil(Sham Litigation)?)Zhe HS YS3HA
ot EHFAY e r E o gl dAsta ok oleg P& &
TP ADrIFoR vE AWHHAL 20A AATIES AAETHAS) o]
297 AALZIE oSt &g AZIZF BN Szt 57 fsiME A
A o3 FH4 23S wEAACk I ¢4 ABFHoR ATt LFS
A71sAA g Hom ALlo] ead Aolgkal o dstA FouAM 2Ee Al
718t oF Soh(19A: A#F o) 2l vt AFS AT|stEA AR
o= EFie] rteAel slthe RS AANVAHE BAA] AHES AHA

46) 25, AAEE, 1739,

47) Sham litigations @A WHstedof sf=rtel dlgtol= Uxd A4S §lvk B EHM 3k
AR F2.

48) Professional Real Estate Investors v. Columbia Pictures Industries Property, 508 U.S. 49
(1993).
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o7 Wwald AR AFE AVIT Aoof QYA FHH 87) HF
Hedo] 53zt AgPAtel el FHFAH fvte g Adst= Add o
A - AT BHEE FHote AY AGAAGANA EHK JHRE daE
= B¢% 18 BA ¥

X ERR JHiiEls FFo] Hlie Ao zm o]REoxE AL

Sherman ¥ ¥k F4¢ HFFUJo g ALEHY. S AAE o3 whao
A b Aol oty A e(good faith)
o 713 agolgtal FAsHA dofo o3 4o Feodes SHFAY 4
&5 WA= =of(noerr) HANE FHst O-E & Uk Hl7 AWdY
& California Motor Transport v. Trucking Unlimited A}F715009] 372 of A]
WY #AS ot Al AYE FHeE HYEr] st LFES Al
| BAAS AYS Welg RHow AFS AV B¢

e =ojuAldEs FEE & glvkar A7 et
Fraffirin s 733 2Fos Adste 272 MUY Alx 3 Az
Wi #8 2ok 25 B €1 (Federal Trade Commission Act) A|53& $¥to] AR&d
ATES) 2 9] S olEN AdxrE HEhdo]l 2 4 Utk Walker Process At

71592 ole} #HAte] FAag WAE 3t Utk o] AMAL YAVt FRFEE

N

~

_1

49) o] WA = wo]-wdE WAt B o] WA= Eastern Railroad Presidents Conference
v. Noerr Motor Freight, Inc., 365 U.S. 127 (1961)¢] A3} United Mine Workers v.
Pennington, 381 U.S. 657 (1965)¢] #A& sto] GHE U} o] A2 o] California Motor
Transport Co. v. Trucking Unlimited, 404 U.S. 508 (1972)S AXWA gk o]9)e] JAGAME
A&HAt.(Sosa v. DirectTV, Inc., 437 F.3d 923, 935 (9th Cir. 2006)).

50) 404 U.S. 508 (1972).

51) United States v. Singer Manutacturing Co. 374 U.S. 174 (1963).

52) Walker Process Equipment, Inc. v. Food Machinery and Chemical Corp. 382 U.S. 172; 86
S.Ct. 347 (1965).
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o & gde] BF FHEHAAE, vlx WSS 7% (fraud)ste] HAS
& 53lo] 71zt &FS A7Ist 2 589 a¥s FEse A MU
A2z fyko] Hrh EW A4zl wheka 3u] HY

53 @A Food Machinery Co..= Walker Process®}9] Z-ollA Al <] o
gol ® 539 HASHAANA vl AWESF AMF JAes
= 4 ool ojm BZa ZlEo] AREHI UMY AHS A XA
A A o3t 5sdAeY SFHASHAYAMY sAdec] SFiF
A= dFol o] ApdolA el Aol Ut Walker ProcessAtdS S8l <
AE S5do] AR o] He ARQtAAM A xS H&st= A
AN A S BTk Al tigh SF 3 AAAJ] Bl digh
o

lo] W FARoR SHFAW Aue e FAdY A

rlo
Jm
ol
e

of 2
{(':E

o Hr £
X
o
hal

gk ARgte] of

Gk GER O] F

A A5 559 &FS B3 AAtel] iR WA 8387 offHue ol

AtEsY) wlm AWhHA oA A 31H  Independent Ink ARl o) E)A]
LS

Walker Process rule®] Z-8-o] &3t 539 F&2 dPAto] s E3AFEA}

53) 1d

54) o] AbAd] thsA] James Gould and James Langenfeld, "Antitrust and Intellectual Property:
Landing on the Patent Avenue in the Game of Monopoly", Intellectual Law Review vol. 37 at
447 (1996).
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H Y2 Bristol-Myers Squibb(BMS) Co. Atzde Al F8&2 4%

=
71 9% 7)Fel HlFo] By A@Hor duvt

o b
s

™ a1
o 53] Aol o]zt AMES dElA] Za FHHARES AT 21HdH mlarol A

+ IDS(Information disclosure statement) A =58)2} 5§74 3] ] (inequitable

conduct) =7} SlojA T oJxzow 5359 #ddE T APrjes 2
YL, o2 st E5E WA 2 By Bl 555 JBY + JA=E W
Aststal ATE) wEkx BMSY S3= oludh AMde] =Y A¢ 5=

AP EFo] Ho due hFolA HisA Aok

98 2471 571 AAE Aot 25 AVHEN AwHoR B

55) AYFE, “AAANNAE EH” BAY o), AAAE 143% (2009).

56) Bristol-Myers Squibb(BMS) Co. v. Apotex, No. 2007-1438 (Fed. Cir. 2008).

57) Taxol& "= A3t A Alehs FabrolA 53 245 AREste] whe AEA 19934 W
o AFo eFE A oA AR S AT

58) MEESAE steA AL E5dS E557] HEiAe dHAE EE 5SS 2 AAEA
Y S99, F2, g2l 59 S4B dINAES 534 Fal S99 58730 #d Fas)
thal A4E s BE ARE &Aslal AASH Flskelor g 9¥-(duty of candor and good faith)
& HEeth37CFRELE6). AEINAFE A= FIAAGAAE WA A 249 73t
(B7CF.RSLINU-¥A A o2 HHE Y53t G2HE 3L oldl- FelEde S5l &g 5
Q3 AR 3t AlEHS 718 ARF /WA (nformation Disclosure Statement, IDS)E m]=E3] 4
of AEstefol gt o)A, ‘T &Y 5 #3 F83 GH(information material to
patentability) & 93 B3 Ed9 S3AS FAIAY Ee da 299 5547 st 9
o] B8] digte FHstn J& I WX EHE BRE JRE uidt] o, ARINME AE3}
12} s Y99 HAAFEA EFHC FE dote ARe BEES, s 9 Ve AR
E53 AHES AlEtofof 3, ofo] o]99] o= ¥ AHue 9o 1 g uigk soF
Amr(a concise statement of the relevance)E® A|EFdtolo}  Flth BEAlAoRE
SEMICONDUCTOR ENERGY LABORATORY CO., LTD., Plaintiff-Appellant v. SAMSUNG
ELECTRONICS CO., LTD., SAMSUNG ELECTRONICS AMERICA, INC., and SAMSUNG
SEMICONDUCTOR, INC., Defendants-Cross Appellants. Docket no. 98-1377, 99-1103 United
States Court of Appeals for the Federal Circuit case decided Mar. 2 2000; A= ApAo] o3t
AR H5A, “Ad7)ed gt ZAH =09} EY A|20%", 3T AEF (2009.4.16.); 7
7 " HEFAE 3] ARITAAE 21", S8l AR A448~4502 (1998).

59) ¥4 &9 (Inequitable conduct)dl]l a4+ Roger Shechter, op cit, pp. 256-264.
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29 7ol glde AS dASHEAE BAA AMYS A AR e
?:%} AR AaFE A7 AF-ok k= vl Taxol AR o]#g 8.7 F
&3t BMSE BuSpar®®) #HIIME FDAC 12 FHARNES 3}
BuSpar$t ##o] gle 2719 53 E 2 AWAH(Orange Book)shell 5 A3ttt
I F 539 FEE FANAAN EAF FESVIE A2 Myland
Watsonoll thalA FriffZFEdRars A7stdoeng G823 247171 |7 9%
2712 axdo] " Ao ® dAdH UTe3)

(4) FRETHER GRS MO AR

ml R ol A FRTRER T S S e B W 9fRbe] EAjskA] Fo
W gigike BalelA 53 At wAEAAH AFE ofr|dt 2% 3§
AFE WA EHE Aol 9 @*1011 Hale A5 CHHHEE{HHEE;%% Tt 5

60) 19861 BMS7} = 2A]3E2]ekEebd A (Food and Drug Administration)®] %:91-& Hrol gl o] 3
EFuE R 2001 3FEHE Zﬂhﬂ‘”/]“o] Uow glth AAAsXEA R AT Buspironeo] B2
o[t}

61) QA Folgt W= AF]EEPHH(Food and Drug Administration)o] 412k (New Drug
Application: 944 NDAZIL S 5918k o|F Sd=4dA7 I F/hste FEFAAARE 7]As
= 5507 QUAA A 7)Aste] QA Folgkal FETE AT w= AFookEtdg Y] fAtol
EdA HAApH oz d#sk 4 i)

62) ©]& Paragraph IV ANDA(Abbrev1ated New Drug Application) Al%o]gfar sk}, A 2FA] o) A <
)2 d2vbH(Hatch-Waxman Act) #3 A}l tisted= A, “AfAZol e FxF3klel o
Sk A A gol T3 AT, AAUAT A19Y, =rF AR (2009.5.) 1199 o]s} Z=x.

63) Bristol-Myers Squibb(BMS) Co. v. Apotex, No. 2007-1438 (Fed. Cir. 2008).

64) Mallinckrodt, Inc. v. Medipart, Inc., 976 F.2d. 700, 704 (Fed. Cir. 1992).

65) 3 WA FEFREET AAS] Motion Picture ARAOIA = &Fadlo] figiis 483 ARQEA Aty
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AT v AME o] o] & Aol diste] wkEe] Agstt.e6
M2 A= I A2 SsdAAA JAEBE F7] faiM A
L2 o]F3ER YR o= Aonh dE 5o 53dS

Aol thste] A3 ERHE %"é‘é} ] Asted 714 $3E U= T

_

)
o
f
Jo
&
J _

B

my 2orr & o

3] 9] (design around)3}
2 Z 5 (technical redundancy)-/] A S WX EE Aolm=E 7}
-
H

W AAe =R W

L=
—
9 5 47
ASE gl Y&l 1S 9 B8A9 wolE A Yalv)
2 J3h2 £ A
PN
=

Walker Process At A% AvbH e AAHI AAONA FrarHER
ol BEMES A& vp Ao Walker Process A A= Figriko]l X HA
AR FEEFREREN GRS 88 1H1E AT & JA He
U A AAE e FEFREEN G sA8 02 EAE 7]
QAo thsk =go] A UT)68) Walker Process A A HYL I
ool 712 AR S wAR FAEY] feiAe Jae () 9
E5d FHSol A7)l st o]Fo R, (i) 5IE FHse S0l &
128w A7) AR S G e, (i) AH717F ol ATtE &5

3}

T RAMe Aol (iv) F3AAM B AR 5HE S FEE 4T

N
N
S

o 1o 4B W

~

o o K
ot

ot
N
N

o] FEFREENolgtE o2 ANANSS ATIste] BHY AdelA Ry olzld EA7E S-S
& 9l
66) Robin C. Feldman, " The Insufficiency of Antitrust Analysis for Patent Misuse", Hastings L.J.
399, 406 (2003).
67) Id. at 431.
68) Walker Process Equipment, Inc. v. Food Machinery and Chemical Corp. 382 U.S. 172; 86
S.Ct. 347 (1965).
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_O&
DX
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o
X
fr
0,
2
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B
2
N
N
I
z
o
o
o)
oo
fllo

2. FERFREE M B AR o] ArikMb
oz W AWYsl= 195249 NS F al

AN A FEEE AR BAE 55 E %Xéoﬂ*ﬂ A}% = HEEEES 2
ot st WS FEEFHERNTRY SS9 wijAlst
1988 fRaThElE ] 35 US.C. §271(d)7)e) WA

5 £3] ’%éﬁféiﬁnﬁﬁﬁa&mﬁow}i gt A A FEe
2 e BV =12 %
%J)_-

+ g shele olol HelahA 2k
A% s U DM BASe] HIPHEN AR Dl %HFA
B SE dASE A A9B710] Faskel SHFA] HEHES ol
71918717 55U J9) =% stein F4AE AgANEY EAE

jus
th72) 19881 S5 dFE&I/lEHAE B3}

AL o] dRie] 71 &7lel = AFAHA AMolATY] WTol AAEA B

69) Id.

70) Mercoid Corp. v. Mid-Continent Inc., 320 U.S. 661 (1944).(°] AFAelA Mid-ContinentAH7} 7+
& Aol ojg E;Pq S 7L ik o] WhgR| o] FERD AAA A= I W] €]
= g9y A 5 ‘Sit FFoIAL Edel 95t HEEa A BUTh MercoidAhs WHEEA&
AL2AE AFEA AL, ol Mid-ContinentAF7} 7]1o] & 8l (contributory infringement)S ©]-f=
MercoidAH& A48kt

71) 35 US.C. § 271(d) No patent owner otherwise entitled to relief for infringement or
contributory infringement of a patent shall be denied relief or deemed guilty of misuse or
illegal extension of the patent right by reason of his having done one or more of the
following: (1) derived revenue from acts which if performed by another without his consent
would constitute contributory infringement of the patent; (2) licensed or authorized another to
perform acts which if performed without his consent would constitute contributory
infringement of the patent; (3) sought to enforce his patent rights against infringement or
contributory infringement; (4) refused to license or use any rights to the patent; or (5)
conditioned the license of any rights to the patent or the sale of the patented product on the
acquisition of a license to rights in another patent or purchase of a separate product, unless,
in view of the circumstances, the patent owner has market power in the relevant market for
the patent or patented product on which the license or sale is conditioned.

72) Robin C. Feldman, op. cit. at 420-421.
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5% J%d] BRHE ASlE SHAAEL B A BAAGIAY
Aol ARV 1Y SHATEAANE ole @ Hol daE oprd
o

19884 §271(d)e] Uil #alel oW FFE& = AWNE =

©=2 19929 43¥ Mallinckrodt v. Medipart AFzd740] A

E&dx7F AW e @ X 5ol AMESHY] f5te] fx}e] Ho| X5 &HUt
E 9

Qe ALY BAL oloF FER BREE A

2 guu ALgstelol shu A7) e AA ANE YRIFHHOZ 7} 5
= 2ol Ayl g AeHolol Ak B B WY Ao
2 9% 71987 Aol ohiddth IR ANFEYAE FHFUI IR

U
T B KRR NRIEY A8
B

o ol QT HEE Q759 gL o
AgstATt o]2ld FAAE 1988 U A Ao AuEHAY 1986 AW}

M9 Windsurfing International IncAFAZ)O|A] AvFaFAm -2 Rt ds
AolA AANZY SAR RN IURS st et Ae SsHAY 3
A7 HZAA) aHE 2Hsidte AHES dSsolor dua 3 #A9f
AFAGel ok olEg dhY #HZAES 19809W A9 53 A Ao A
Fear i oRre]l vl= Mol A WrolE o 2]7] ojele FRie] HAFS WF
&tal ot

J[m

73) Grid Systems Grp. v. Texas Instruments, 771 F. Supp. 1033, 1037 (N.D. Cal. 1991)
(presumption of market power arising from patent rights survived the "safe harbor"
amendments to § 271(d))

74) 976 F.2d. 700, 708-709 (Fed. Cir. 1992).

75) Windsurfing International Inc., v. AMF Inc., 782 F. 2d 995,228 USPQ 562 (Fed. Cir. 1986)(¢]
AFA-S Windsurfing International Inc., AP7F AMF 50] Apale] e H o] #3t E5AS s3]
ot F=38kAF, AME7} Windsurfing International Inc.,©] E3]glo]AlaE 3o Qo] AA|AAE]
Windsurfing International Inc.,9] SE=43%9 fa4S QAL 1 AFES AATS AS 8 481= 7f
B8 Fomi 53IAL GGk FHE ARIIh,
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I R MEE R e R I 7
1. KA I b = KR E N

n) ol A o] AEFREERITE I S FETRTE IR, RRTREH AR R, B4
g AFHFANA a7l 3 (affirmative defense) o2 T35t AY, 2 a7}
Bk (counterclaim)E A 71stAY, HFEA e ZIEHAFTIFREAE
SHRlste= &219 A:(declaratory judgment action)d] 2oz F43 & gl
oh ohRk ol FA o2 AMEHER FEFREHFR §Y e BoEH] 9
g A= AXE AAE = oy, o] Alxs oz HIAME A= AE
Host7] fste] AAE A=rt okde}, A4 Fl4(public interest)S X 538}

7] fistel ;b WelYS sl k. 1YEE SHAYEUIE
o

ol osto] 2 PFAle] oA A= Al

o
off H®
o

g

Bt

o} 2 3 (affirmative defense).Z FHF == & whe}, ViF (1Y

T o] F o xIth76) vl AWE A Y% Windsurfing International Inc., AR

NA FRFHEE SRS T8 SsiAE olE FAste Iavt w=mNIAbA

WA AS4 W (affirmative defense)©] He]ol we} A o] T

° AR = 3 53AAY S5AY PA EsAc] A5t

A= WE&S 23 Aer HZAH At Bt K REE O sl
o

Salt AFAON A HEFfEE S 183 Qo] WiAAA FI(AAATA)Y A
£ HEE JASE A4S a7HAE STk

Windsurfing International Inc, AF1Z  ®laste] 97d Hell Hid

76) w534 W (affirmative defense)2 9iLe] o] wolEoizitia steete Ale] B8 3) 4
7} Adstd = JdAY AdE 5 ke Ho Uik Ao oyst dWs FAAste A Al 4
< AASE AMLE dS5Ete]of g,

77) Windsurfing International Inc., v. AMF Inc., 782 F. 2d 995,228 USPQ 562 (Fed. Cir. 1986).

78) Morton Salt Co. v. G.S. Suppiger Co., 314 U.S. 488 (1942).
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Senza-Gel Corp., v. SeiffhartAtd oAM= FEiThEEHS AA T o] 1 AEA
2 go] EA g dFS aFA FUATEM) ol A
Qo] YW ow BT Y EFMIEINY AR BEA7 © AL X
g gho] Ao HA A %Y F=S Y] A Ao=Z KTk
ANAZAAwE ] 229 B#ASIY] Sherman¥ A1FE Yy ALdoA EFAY
= olde A&l o4 w AFAHY Y5
< HsA HEFHEEPURRS St e 53 Y EATE dSstd HIAA
9k, Illinois Tool Worksjil: AbA A vl= ARy o] 7]&2] g
EOF‘JZ}/] BFole AFAH Y EAE FAste AoE AAIG AN
HA2E R7SFFo RN olA= HH i
X}-O/] A AN E S AFstofof stA H A8l
Ealle] EAjol thalA S @AY F3e 55 PARE
= FAss A7E EdlE Althe ARl Wid 45 oA gk

-

i

EARoE NFANY S 7

EE _ll
i
L

FP

ro
ol
o
s
f
b=yl

&
%*

3. WP NRES) R

Aol FFHEE ] WolE el AA MW, o) SelAe M
{1157 FRE I 4G J1zke] AN WA Qao] BrbsEA ks 4
Wol BT WolA B3 B8t TEs HE AL okl Hol Eel
A PRolekm & Aotk EHAA} SHUL FEAE A, WA
o EHAPANG AAA RS o] SN FABAIE e ohy,
Fgol o AT ARt AAD WA A A Flstat B
g oA HEAZA HE Aotk mebd oW FEG SHAAYNE F

79) Senza-Gel Corp., v. Seifthart, 803 F.2d 661, 676 (Fed. Cir. 1986).

80) o2 Eo E¥7|7te] FRANSINE ZUEE WS ﬁokﬂE}%ﬂ A R A P 5 e
AFED Ede ste] HEHA A= AFS 719 JJr & Ao] = Aol 99l

o whaste] FrTHERHS g%k Aotk

81) IHlinois Tool Works Inc. v. Independent Ink, Inc., 547 U.S. 28 (2006),

82) Morton Salt Co. v. G.S. Suppiger Co., 314 U.S. 488, 52 USPQ 30 (1942).

83) BB.Chem. Co. v. Ellis, 314 U.S. 495, 52 USPQ 3(1942); Morton Salt Co. v. G.S. Suppiger
Co., 314 U.S. 488, 52 USPQ 30 (1942).

84) C.R.PBard, Inc v. M3 Systems, Inc., 157 F.3d 1340, 1372(Fed. Cir. 1998).

85) Performed Line Prod. Co. v. Fanner Mfg. Co., 328 F.2d 265, 278, 140 USPQ 500(6th Cir.
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SaAAe] QoA BH, oS HiFlER kel WolE AN Aol

A PRRIET SHE BAHE A T 2B ohY e LdA
= ogd dRe] AR Y sbsAHcl BomE el WA Eels
A Agar B 288 o9 ge SdAdgel AFHE 49 S3AA

UM AHE oM FRtHEEAEE E FE) 59
FAEY SolAT Ssde YA} HiFk
At eyt A= sidEom mmol el FrarhEl
HZgIs adE 78T 5 ASA, 78] o Alfe] v Aol
Zagxo] thste] dyriat o
S el A EIrRER RS 83 d-ste] 37kA] AW
I 38N AR A E AT RR RG] EElEH o] 3o
ol M= FaRFHC] WolEoxA] e HAd= 4T F gl
=

L= 2 R e e B B e [/A I IS | | R SR 8T R/A

i
J¥u

1964), cert. denied, 379 U.S. 846, 143 USPQ 464(1964).

86) M=ol EF|HEFA 7} g7 Y3 42491 (1) that it has suffered an irreparable injury;
(2) that remedies available at law are inadequate to compensate for that injury; (3) that
considering the balance of hardships between the plaintiff and defendant, a remedy in equity
is warranted; and (4) that the public interest would not be disserved by a permanent
injunction oA 3EE7FS &8 M FAHA AYE AAG L YTk o] 4847)FS
Weinberger v. Romero-Barcelo, 456 U. S. 305, 320(1982)%0lA #|A%¥ 7|52 2 eBay Inc v.
MercExchange, L.L.C., 547 U.S. 388 (2006)°l4 #j&kel=| it}

87) WM, 2 2) HAlE 149,
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o] S LT TN FEAFE 717 EF ) 7|gte] HalhsS 718t
© AL FME N olgta FEste AR AstA o] WA= FEITHEE
o] 1€t Be A7t de F Uk 2¥d o] WS vFdAe =
ofo] AFIFMEEINELEISE AHEE =99 Helo] gle FWolth. gkstd vk
oA B HelhEo] o]FolH e, 55 AAY 55 Faehd, 53] F
271 Wyt g Faehe S A HA o] EAgEolEn F
4 davt gl7] WEelth

EAe WY A2ZE AMESHY H R RS s 2se el o] W
Hell daires FHolA H&rteds "o st AEST Al HAls A1F
KAkl st Frr iR AIES dste Aoz o] Wi Yeids 23

2 A3g o FelN FEFHOE =ojFe.

I 37kA] HRiel e A&
1. FRFPHER T FeaF E avanoll A o it
(1) SR AN

seigts 53
WA g Bed & g

A3, AR Ao AH ol
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= 39 EFE guistes Aol oy} Tl FAS Aol & el H<d
o7t e ANk oEgt= Hal,155) AFAAd W do)E TAHS
2 sk e HEF o W M A3 Fa e =AM I

Lo
o
oft
o
2
)
ol
N
N
filo
I

IF2kko] obd A weE AR ZHon of
oA Zojol drhe Aajis), aelm e WHAAN BaAY Hesa 3

o gtAle] B3 1A Z1ARAT 218 A23 (2004, 12.); TAT, “FA7ATEAIA I &

Ak 287 Z19AT A21E A25 (2007); oA, “ujFo] AAFAIL} WMEAER S A
SA] - BAAYE TR AAHAT #2078 A1E (2001); ole], “HHIA H@A 2 8A
9", AR AT A3A (1991); A=Y, “HIAA 3 HHIFAH] HLHA- v A4S A
Fet W SIEEE - dd AR AAeh A%, A (1994)]

153) 19809 Az AATA A8A9] HES SHYos AY3es FAsEu(TY A47x
A2eh) SHEUS AASA ar drhrk 1986 AN Al F S AHAlste], Ao of7)A
wale WEo] FAFoR ojWdl WHS uisl=xy) BHElx] Wol Ax sja o] Wiz 9k
(L5, AAA, 150, 1519).

154) o714, AR, AAETAL (2000), 73- 74‘34

155) iﬂ}i’é AAY (A6, (2008) 131-135%; WS AA=E, 1404,
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= wa}z BE AYE B9 ohn AWy BA Festel A9 A
ATEEAES QeNA Ao} Sk Azt gy

Gooe 2 3ARNAY BE
dHAe AHAA S FAROE AFSn Qe WE EE T WE
of 9% WP W WA Wshe Ba AxFe YA YA NES
83l Qo] o] F1Fol W=w Asszol ol AlALe] Hgo] M

3 t}.158) th“"JL A HJALE] 7L A H7) AL S o X HT]FES] Tt

°ﬂ w3k Ttol=el g g9l thete, JE7IA Foll #HI HE ABZ,
A2%x, 1 AP zﬂz&, X1113Z & ARV TY dFRSe 34, 9
AA A FHY B AFEAY AYE

N rlr Y
rlo
2

rO{

TAAeR A = HEClFA & 5 gluhal AASAH1) 38 A
A3z vy waet o] A8EE FASA ssta Utk FFAY
A= Tl HECIY 2 HE o7 WH AT B3 A o
wo Aol A AT ALt T2 e B HE E= HE AT

Fo] WS A dEsAY FEHA e = WelA da Hage T
A FE Leta, EAFACl EFEHo|AL g Feole T 23
UFAAE HAerste] Zai FA7E 2 Xl FsEe -E7HETE P9
Ae TRH7AL kA, 197 AdAke] FoAR] d=desE oSt st

156) o]&A], A=, 7199 ; AFR, AA=E, 3631, 9gd, AAXA, 5400,

157) °o]&9], “H3FAHde A8AL”, BARAT A3U(1991), 929.

158) W< 1997. 5. 16. AL 96%F150 ¥4 ; ti¥ 2005. 8. 19. AL 200359251 #Z; i
2006. 6. 2. A1 2004F558 A 5. [--ATFkE A58FAA Lol BES Faf Ao S
Aoz AAAGe] FeFolgtal AT E AR T AV Soll sl ARzt 54 X947 B
AEE v I BAA nme] I A)7F Bagk A} ol leiA XH’T X@A oolE
xﬂﬂOi AASA e WE e 1 HEC o W ¥ HMW o= FQ HAaste] 3
A7--1; Y 2006. 6. 2. AL 2004F558 FACHLFAZ B 7| B A20% AR [E=AA
%1%}7} AREA7| B3 AR o) W} TR AAnEEGR] 508 wol HYE] S-S
wh=3k gPglo] tiste] Alkskk A58l WA wE Al 3343}1 ek GAMEaTHY
2003.12.9.431 2001716080 #A)& 7ja1, 9 29 AR ARFA7| AR 7|2 A20%E
FA7|ge] s A2, ALAA} QAL A Foll Ak 3 4 A P AAAY odelE A
o= A = WEO| oyt FAES]

159) tiH¢d 2005. 8. 19.41 200359251 ¥ gwmw AR,
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A
A F3E FAAT AAS YIS EST Y Al thsto], AL @l
+H A29x= A FEe 7 g2 E HFH s EESGE o #s F
TYANE & he XA ARG ES FIetA A= B9bA F
&3t HAAE E F glerg dfewd mE AT d9gr & ¢ gld
= HAAR 973 v Ur}.160)
g AE

)=o) A ol SRR ZHFAHY &S wiAlske 1ES T 3
A ofyd A SHFAMY AL&S wActe A7 Advhie) SAE
F162), gFFA4FA163), HPP) Fo] HES A st ZHFAWY A
o] HjAlE = oot oyt w5 A BFPAYP A McCarran-Ferguson'
o] Raldtal v gL I Gbkol tste] HXFFo] 9a165) F4H] 9

A= AHEAA BHANA HA R e =do] Ut}.160)

160) 33ANNL3] 1997.2.18. 94 9609851253 (Fr=rtal<=48 93] HAA Y LAE A H
L.89ll wsk 7).
161) Verizon v. Law Office of Curtis V. Trinko, 540 U.S. 398 (2004)% @7} EA14k
1HH O]

ol

o A2

AEFAWN AES A 2 == A7l ot AR X*%'O— HjAlSE A UM AnkH Q]
AaAHe LS wiAlet dga Al ook Eoh(o]d, “TrANE T FAIgsk &n)
-ﬁ’-zﬂﬂiﬂ A8 _,46} leqxﬂv4 U/\ﬂ” zi/\E]/\ =4 XﬂlOGE (2008. 9.)

162) S742%59 79 STB(Surface Transporta1on Board): HlE}Z Sl M&A AAHEA BH(49 US.C.
§11321-11324). STBE HFH okl A A ZA A A ALe] ”74 g AP A A REe] Aol
st a5 A= 2949 U.S.C. §10707) STBell &J3fe] 52l O’EL A2 Sherman®, Z#o]
EH 9 FTCHY 8o HAE49 US.C. §10706).

163) Department of TransportationolX B4 %‘%—%—%A}O}jx} Fo] HAL AAR LS WAt 9
th. DOTE I 4&g3ALe} oo &3Ake] Ao gk Fgto] 9lom(49 US.C. §41308) &AL
%%ﬂﬂﬂﬂ-"}aﬂoﬂ i3k AALE 9349 US.C. §41712) otht M&A AAR= DOJ7F 1988y o]& s}
VAN

f 2kt i

164) HglFofo] 9o = McCarran-Ferguson Act(15 U.S.C. §1011-15)°] we} A¥r== 4 He] A
go] WAHE. oo 3t FME AMA, “nla AWNEHHY A EA| L] -N7FAH A= 5 Hfﬁ’\}“
WA= h=E A3Y, St (1994) =

165) Joseph Bauer, "The McCarran-Ferguson Exemption from the Antitrust Laws for the
Business of Insurance: History, Scope and the State Action Doctrine", &-=74H3t3] 2008.
11. 7 FAAEAA AEF (2008); Susan Beth Farmer, "Modern Legal and Legislative
Developments in Antitrust Law and the Business of Insurance", =72 AWa3] 2008. 11. 7 =
ANEAD 2AE2- (2008).

166) Eric EMCH, "Competition Enforcement versus Sector Regulation: An International
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Foll= HEFol ot} WEsiA I AHE&S wiAlstar e A7t
obd g v e Heok Fo] NELAKEY HEAA = ATFHERE o] FofA
of 3ot ob&® A AGTA A I vy AeT|E ekl ALt
HAHH NiEEAKEC] BF EA7F 2 W) AR = Akkskike B3
oM “FRAe] ddS & FHtel iva Bo w4 o] iAWY ¥
o MRE Hofok Fopd ANiEkskik B oS H¥st= FHAAALS ] A9
e E43%= Aol 2 Aol7] WEeltt Ad A FelM = AAE o
3’&%‘301]*1 EJ_, P

=8 AAANNA) A WAL BAE AR HIHENLEY FA) %
T
g el AFSkE A9ES Fohe 92 WAE e 488 &

Perspective", =AW 3t3] 2008. 11. 7 =ANEAYL A&7 (2008) =,

167) FAANA 9 Al W T) FAste] =Ao] ALHH SR o]FolXa 9t} o] =E AY
AETA 7132 dubtA 7|3 7he] Akl =o 2 e gtk #Ed r?ﬂﬁi—é A, “Eal
Aol A AT BRGNS AAEZE s FATIHY Agh 24-7, S AN
737]@%5}@ A5, (2004, 5); o3 9], “ARGAAAS] FAAAY AARA, Ao 2
5 (1999); o], “TrAME T} fAgsl: SulE FAGH AES A3 WA B A2EA B
A A106% (2008. 9.); olLS, “FEvtet FAAG oix] HEFA ﬁLZﬂﬂJﬂUr AR A A 7| B
o] HgkEE 9 AR, ]°J° A UARFAE AT A oA AEtA7 B 4k
AtA 712 #A”, 2008. 5.; o9, AATAS} T, W A474 A% 2006 9., old$- “HAl
Aol digk A E]e] 543 PR o] ot 5”/\}?31}7& LA el AAY H8A9”, 9
AHAT A13%, 2005. 5.5 o|LF“FAAGA A A ATTA A7 B2 DUEE A A 7] T
AA”, AARAT A1435, 2005. 10.; ©]&-9, “E’L’\]XJOﬂHJ =AY A FAHT AL,
ZAATASE ¥, 208.5. FE.

168) Ry 59 RPe& A
S Hdste o E FAA e %“éﬂﬁi’ S A% 71E9] e ot AS8xE A&

e Bt YR FEAR AN S5 F

o
o
2,

[¢]

stol 4 AN BRRE o] ALY WA WEY Rolth. wAste] A, Yol e
S g g B4R Adds H0e SE98 240 A Aed 099 el d
M 12, AR 20058, F
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e Aolekm AZAT. BN PSS SN SslAxe dRAE 5

si7le] wgow wud Aol of Aot SHAAY Hrkidiiael

Qe Slerel WwopmalAA & Adlme, A% AAdow SHAL FEH
% +-

Al AdoldAIRE, 1 A YAE Aok
& Ay AN 7FsE A He Ao

Eﬂ

(2) FEETHERE I B GR T B
T2 AEEAES WA FRe] SsdAe 8 dAll st A&
o= A2 Aesdth sARt 2 Yol v=elMe =oE Otz thdst
= A2 oyrkA uHd Hol ‘E‘r. HAAE dAHoz 2ot AFAHS
meA = dAHA e A
HEoltt. Bkt ﬁH.:fF{i«l A|F O A EE He] ARZR
T 71240 AA7A 2 W vs W AT «
s =2

1) vl= ol A FrEr el ol g gk A8 A
E35dxHY Eig} N7 Ae] B g 93t
& TA3] shAA dYeto ghomw, Figrkelx
FERTHEE Bl ol EH"EF} Fa3 AG7|Ee] Ho vk GAH R E7] K
WHEE T LS o] Jeke] Figikol Al E 71127 (tying) 7 A &=L,
A EGEERNR B ol FRITRERN ol the dde] £ g A
mlsrol A Fg Y] KA ALY ARl oA L =99 uigo] &
Aol Alcoa -4-73169&} v AYH Y] Grinnell 20|t} Alcoa #2
A QAR AE Y-S S AFolv BAYY gdFel o3k BA-H
A5 Hdrolx = ?}%ﬁ‘ri 3ttt Lerned Hand¥#AFS] o]# 3k A=
5l Grinnell #2170& F3to] Ao A2 Wolso it Adtyd

rr

o

=

o U

169) United States v. Aluminum Co. of Am.(Alcoa), 148 F.2d 416 (2rd Cir. 1945)
170) United States v. Grinnell Corp. 384 U.S. 563 (1966)
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2 Grinnell AFA9lA Sherman® A2Z7} AL5 7] i AAdA7E #A
AN HHHe AT glejof dha, olH @ SPYL ¢4 AFY 99
de8, = JGAHHQ ARl olsto] o] Fo|x Ao &3k Zo] oy
oJof dtt= 27kA] @ 7o) FH|Eolol dtrka shgthiry)

o] RAEL vFAE A9 - 93 A (competition on the merit)

31',
o,
2,
r
I

o EQFAMe Aetael ohistn BE A ARAA AT Le)w of
43 Aol o8 A A% REAQ Fuo] vz EHAY 2L AH A
Ao olste] T $9letn F Aotk EE SHAL W shol
NEAA BE WEHFS Balol ke A90) o2 © Ao i S5
o) WAE HHEHENTHEZ RE RS AFdclol arye AR o2/
Aotk

oleld BHAA FlRoA ] S5he] wEe] B N Aol ArhH ol
93 @ & Aok aBm EEsIS BaE Audagde bre dde
2 odg 4 ¢

1= Continental Paper Bag AF71173)o| Al 91l (Eastern Paper
Bagiit)= 311 Continental Paper Bagiit7} #4159 53E Hastdtta F
BeAT. olo) HuE ANEL Ane] HHE ANT ARl flThE IR
FlEpT e SRtk T WA wuel M fHEhRS WA 2

o wolge] AARS AT APYHAS A S f7
Al 29 E ol Aol AAFE steA oY S5 BAAJ] W&

FrME(right to exclude)®] Q1 Fo] FFS FA Fevhal AAISATI) o]

i

e

171) “The offence of monopoly under s.2 of the Sherman Act has two elements: (i) the
possession of monopoly power in the relevant market and (ii) the willful acquisition or
maintenance of that power as distinguished from growth or development as a consequence of
a superior product, business acumen, or historic accidents.”[U.S. v. Grinnell Corp., 384 U.S.
578, 571-2, 86 S.Ct. 1698 (1966)]

172) ol tiaiA= HEAl, “SaH4d 7hx el #dk A, A4} fg 7HSE(2008. 10) FE.

173) Continental Paper Bag Co. v. Eastern Paper Bag Co., 210 U.S. 405 (1908).

174) °] Aol e Fol7bdel g Az E9& Evo}ﬂ URAT 222 AXE okl YA &
& Aot Fale fprike] A B w i 222E ofFd AXE St YA G Sl
A ol Y THAES Bt AxE FAgTH O]t &3k AEe] A i E e Zo= iy
Fike] Aol Raahd etk F4a9t

175) o] Abglel tig 37b4Ql AHe A, “eBay WA oF #% IT 7195 w2 AgelNe =
57 glke] Adefol gk AT, wlaaby A4 A2% (B 372) (2006) FE.
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2 golilE 77hs AFoEHN H FHe ZEHE H F UAS Fo|BE 57
o] EAZ A3 ALS A Als <4 (deadweight loss)S =Y 4 JaL, ¥Hd &
sdzte] BN B A7l 2HA 55 7|23 2EEE TS F 3
of 2g Qleto] o]l gk Fos FAT F A= He A7) o]
elA A ES ALdEFHHLe] AES drlstiaA, vx Iy A1z
A8 A8z o] 1 B VIEY AAHE VWMo R RS W EsHe] £
3 o]For qJH3 EFAAVF 2EEHE BE F UEE e AL 53
ol SsAANA sg 713k "ol 1A= Ao HER ol MY
AA st = dET AT AR Ye 55d LEolF
N1 A EEt] groldl A =R g AL 53A A= AFFH S5 A
oJste] HeHA e AFS 7194 dvste AR 22 FH=Zta Hoy
AL SHE S AR NA -G 717 ol SHASs Fa V=
o s FojstHa st= Aol olHERZ 53 £ o|F 7|3t szt
A 2 S e goldlae FAAHeE A SiEdual Bk

() 5871&3 mE871%1te] 71927)

AR Lol BIHEES AR AASE 587&H WE)
%&7te] 719927 Apetoldt). Motion Picture AR o]Y Morton Salt AR,
Jefferson Parish Hospital A} 5o 25 53 Holv} AzA 7|el Ex Aol
galA Haxe AFANES ol oy 53 A ke g J|E
ol AEL WEA] Zo] golM ALY FulFEE = fo FholAl A
Zg FASE L e Aok

A A% HEEHS o5 JULHFE WS Ef(mere

o

dol JEAGS 7HAe 7lezte] Asts st ¥ En. ©]

9

ﬂJ

combination)

177) Brulotte v. Thys Co., 62 Wash. 2d. 271,382 (1962) at. 275.

178) Brulotte v. Thys Co., 379 U.S. 29 (1964).

179) At Yo) Y838t AMA SR Erhyl Gasoline Corp. v. United States, 309 U. S. 436; Mercoid
Corp. v. Mid-Continent Inv. Co., 320 U. S. 661, 664-665.
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B 719 Ve ¥AVIsclHY] Bue due Yol He Aoy i
olgh= FAE AAAR] WA eg ARGAE duHlog RAE HHS FEE
BT 4s e ofdolg =ol7|7E Jidste], A& Wl o3 54
F2d A 2 I S 53R 29T A5, olHe AAA] HA Y A%
Holghs 5S4 Adstae olv 7IAH] WAz oHF FdHol 4 ikl
ojste] o] Folx dA7|Eel ATt stHEE o]2jh X|$ho] olstA| Frha
AdEE 557 552 5 dHh oA $5d 55 AHE AAF] B
o Y3 mol7|FE Tl ofd & Ao FAF VAZF WA 3 &
4 FEolge F 7HA Tlsol AE AdE ¥4 o]th180)

7192719 g AEdHol ol MicrosoftAbd ol A v Ay
713 71E7] ARQtel dele] ¥ S AL taME, FF 719E7] A
o] 71Ee] BAAH e dHoA Feo dFew MAs= AL ofyeta #
Akt webd 7192719 vk vls A adv|Ee &9 7IsE 719
27 (technology license)E A 9dtile 3] L9 7]9&7] A= 7
A o] AdTIEI.

ik A @ 19959 AF AT o =Rkl e Bul Al FA4E(tying

product)A] ol A =7 2 (market power)S 7FA|aL a1, o]dk 77| oF

Aol FIFF(tied product) Al7ZolAe ZAA BAFAHQA JFFE Fi, 8&A
St FAFEAZAAM S HFHIEES Sr1ekA 2e 3 7192y oA

(tying arrangement)> 91ttt A sta gloth.18)

2) FElvEtol A RerREE ol thk Bk A8 A
FeEuete] Bgol® gigtikel &ste] A H A AFAR

S Arke TRsAe AASE ERo] Yok AW TAL BEAS %

180) LEAPFROG ENTERPRISES, INC., v. FISHER-PRICE, INC. and MATTEL, INC., CAFC No.
06-1402 (May 9, 2007).

181) Antitrust-IP Guidelines §5.3 (¢]3FolA+= 1995 Antitrust Guidelines for the Licensing of
Intellectual Property< “Antitrust-IP Guidelines”®, "The Joint Report on Antitrust Enforcement
and Intellectual Property Rights"Z “Joint Report” & k3 3lt}).

182) WA=, 245 2) AA=E, 144,
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2ol Ao wegy] AR Ut o] AlhcA 58
B oA 9ueA 557 52 XL QW (H)FARsE E8AEA
AAE 25e AvIee AR

218
galeler] gdsd B AdTE RN B} BAT Ho] BH

A98719 E3ZAHNAANE A EA, SSANFANMAL LTI &
g AME S o] &St () P ETIZE AR AME S STH7IEE =T 3l
Tha Kol Yo dAsAS BREsty AF3 diZde s
A 229 SARGE (F) A8 F

AAQAAAL 1 BREJA7 =va stgas, dae 99 g
AR A oA FAT Fo] obd Radk W
& Aola, A B 2EART] A SA HIFol & o AYi3|At
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183) A&agel 2001
AL A A
3 R A
184) A7 AL = vz wr|7k Aol Rrle] deldsdlA fleh 2ol TR 9= St
FAAYN A3 YEOI} “NIELAL") A23% ALY A5E T, W AP A6x A1F @
[FE1] A8E el A st ols AMgRE Waldde sjddvhs offz, ¥ A24x9] 7t
< A83ted 2000. 7. 22. 91A A|2000-1095 2 AHEH S ek ool tigte] wzicn st &
3o S Toke &8 AEaeHdd Avsion, MeE 2001, 4. 17. 2 FTE 7148}
= 8ES dusiia, I B4 2001, 5. 11, 20

4017, 431 20004716472 BZ; o Aol tigk WMo wE oY, ALk
RIEFAH: SRk F3 AR A FeleA] %7, 2008.
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AHAFE E d71H BRI Ale FHH 284S AME
= F&o] Urhse) efifstd AAANFALS A FHS
of E37]ztolt} AFAH Ho7|Tte] wtEHE FHeo FFY o H(public
domain) 0.2 Eo|7} QAF FF ArMS Foto] HAT AelA Y K
% (long-term efficiency) B+ B)HENY 2% (dynamic efficiency
AL BHoz 37 W
ol#3 sHH a&84de 9
ofoll met 1 FAdo] Folste], FEHZ A& 24
o)

=
shel QurEel FFe

i}

-

N B
U
Ay
T
offt
PO
o
fot
i
FF

)
T,
)
o
9
o
SuRN
rr
M
2
)
¥
_E, oL

18 QAR A 2H)

E3 o] AFste AT Ad(rent) S FiFiko] 3

f
>

(incentive system).°-

185) diHY 2002. 2. 5. 431, 200073184 &4, o] HH gk NEFEAkEA BHAAMY HHo2=
ol5-9], “Hal4=ql WAl A ARA BT o) AR BI?”, Jurist A383%, FHIEHE B
(2002. 8.), 76 -811 FH=..

186) 200749 109 (fM&=rlo]aziZE T &332 B4 AN 345 & FAATHLAF
A% o]Yst o] (f)gt=mfo] AR X Eo|| ofsto] A|7] |t}

187) Phelpst™ &4 E&4°] 24 A rlA 2529 ol #e 1961 AT-ollA ol2g
52 o] GAE AHZ “F7|(golden age)'@tal A3t} (Phelps, “Models of Technical
Progress and the Golden Rule of Research”, The Review of Economic Studies, Vol. 33, No.
2(Apr., 1996), 133-145 at 140,145).

188) o1& 5o Ak 4kgie] A, 27]e] it /dn]go] AQEE v, IT A9 AEFAA S 1

&

el TN GFIE R el = H A, e 538 Sot] ¥ S8l iRk &m”, B
2007.1.11. 79,
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2L FAANA e Aotk
Holrh e AgelN AAL 2AsE, FAFoRN AETre] BAc]
Srsolft AAH A4 BN Foldr) gske] o HEH Aol

u, 43 AlF NES Fske] &niAk A4

MAUEE R v AAsHEe ARARBA AT rent
seeking activity)190)ol] thg Ako 7 gar}h HigEe HHFH F9lo]
£ Wb, #4288 (compliance cost)o]ZtE H]-&o] WAE 7] Wi FAE <l
A8 F Aok a2y oA gigike] HAE HAHYA BEAE ofHi FF
2 Fao] o3 AAL FAC Yol TEHE EAolH F4H|LL 93]H
A8 FA e SUE 9t Fgslejor & nlgo|th. HE L AR H
7} LS e o]9lS FASIHA B2 Fojo] HASH Aa ] B2 o
T2 Aue| g0l Ex7) shSsE AN SHEHosE Ao wEE FaA
S =gAZ F dum s A, Ao dAe AAANE FAA
IS E ol e S L [HIERATHE BEStY 2Asteer & FHA a4

189) Rebecca S. Eisenberg, "Patents and the Progress of Science: Exclusive Rights and
Experimental Use", 56 U. Chi. L. Rev. 1017 (1989); William M. Landes & Richard A. Posner,
"An Economic Analysis of Copyright Law", 18 J. Legal. Sud. 325 (1989).

190) o] 7Wdel <ulo] thsle] ‘The expenditure of resources in order to bring about an
uncompensated transfer of goods or services from another person or persons to one's self as
the result of a “favorable” decision on some public policy. The term seems to have been
coined (or at least popularized in contemporary political economy) by the economist Gordon
Tullock. Examples of rent-seeking behavior would include all of the various ways by which
individuals or group lobby government for taxing, spending and regulatory policies that confer
financial benefits or other special advantages upon them at the expense of the taxpayers or
of consumers or of other groups or individuals with which the beneficiaries may be in
economic competition.’

(http://www.auburn.edu/~johnspm/gloss/rent-seeking_behavior 2008.3.20. &<
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ot Aol wEbe IRl T o] e A AMEETIE 202 4
Hrldle AdTae] e Qo] AES= 7ol 353 SoleHA AF
Aol Aol HAp AR = EA o]t

#1¢ A/NE Netscape® Microsofti+<] ’EE]-—,—Xi A (browser war)' ] <
g3 vlaste] Bz g g BHEke-A el Al 27 5350 A
SATAE GdelA B ot s WEoE ste 7solgte YEg
Ao £ MAERYES] FRE o sta1, o]E s B LT Wi T
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Ao ko] g Hrt,
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T o ARES 3R @v AL FU1ehr] wWEolth oleld FAtEe] wt
A EAEAY o7 HRERAS A e Bz 3T Yol gl
ABZ FrfEERAS Bol A7SHA Bu. wEtd 53 ado] FUiskal Al
ool BAol Ao JelE LAE Y] A AR goldlxet e W
2oz AL sdstes Aol AH Yz

A3, L] el MAI L
L fHefbe] ek WRIREG
1. W) e

{34 {tb (standardization) & #E (standard)S AZE AR FAE T EF3}
717l o3k FF:38ke] B) FAHEE AHREY Z2F] A9)e v
a9, giEolghs 807t Ao oA, Eet e ofyth. divksid, s
olgte= &of AAZF dNtH o R = LS 2 EEHRES geste
FollA mEy I e EEEEES AYste Bl 2xolaL, HREE(LEHE
o)k fRHETE Z2 HlifRite] A ske Agolx: 2:0]7] WEolnt
2. AR AR, BlriR e
(1) FZsEffrkrdea) fEds

friEolgh= Ao 74] o] 71%Ee] He vEHEIA 22 Aodes vy Gl
friEol & =7b oA HEFE ARSHW Aty @F] Qo] HER, Eh
firel &Le Tt 537}‘414 AT el EAMS AAstaL, a3t

]

5 2
T A Zo] vk whA, Aol A FREER] o] SUteke AL A 2

s

HolA &M A Folw, MIEH HFS Fohel $5@
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e NSRS & F deBE g (iaolthe BAA Rt 2
BEES st Aol uhgA st

o] 9 FE2 EEMEEANA WEW I o=y e AMSse Ae &8
st I &AM st or sty 2= Ao flal, of=welA wEY
o® WAL= Qoo TAst= &9 WwHlE(menu cost)7} Utk SFAIRE
Aol mEtde Aerke s 22 45 EAsE S (conversion loss) ol
7103 ARE ARl vlEEol ¥ 2 AF7E oA, v HlES Hesta @it
£4& £017] st RS VEW R FUdVE I o] FF EE
firo) B b d7ldM e Eds 7HXAL & 5 AT, B7|dM = A= A
32 A4S SUHstaL, E84S S olHd A Wil Had @
g =7 49 Wolde o' FHEA o] EEHIES Y et &8st

(2) Pt FEEEAL

Plfine ole 3 mififidEde FE s oy H45 7HAL Y &
fiifrate N2 o 71&49 FAERRES
&Eo] Ao g st Aoz FHEHL SHSE
=T g JA B &RAES 29Y ME OE fHEES EAZ Qs 1

23 ko] A|Fsh= A9

o
2
of
13
o
s
b
X0,
v
=)
kD
X
to
ol
)
K&
I
Ey

212) A& &9, gAE omAE Fdalr] e 72X JPEG, GIF$} PNG(Portable Network
Graphics)©] 2t} JPEGE Joint Photographic Coding Experts Group(JPEG Y<3])ol o) 7Hts]
At} JPEGE E AP (full-color)9} Z1@lo] 2A(gray-scale)?] ¢S 95t aetEdom, ARz
oL} ofgiobe] #QlolA S vERdITE GIFSF d 1" Yol A 7 A5 ARgHT) GIFe] 13
dolee] % afo] 9 Frh 3 GIFE 2568S ZAIE & Sl 7kl JPEGE 1,600% 445
FAT F olo] MR FAPER Afeitt. g 7FA] JPEGY &8 A2 oJWAE REE AL
ol ojuz|g] A3} o] A71E FHET = Stk Aoty dF 59, o|HAt & Y ofF &
2 A7) B2 gFshE sk onx|e do| vk "o Al "tk Iy JPEG UdETES o %
s o]& AH3| ZAste] ofn|X|o] Aol VHA] FEF ouAE ¢4HF 4 k. o]F JPEGH
PNG2 tA|g oJu|x]& F&3ly] 93 7|&olgls HoMe 534S 7tk A%, o] F V&
A2 OE 7EFEEEE 7 Ik JPEGE 4FEC] 2 AHET 8T9A 2w 1A 4
HEg §ForE ofF FuUl& M7 HAE FHE SolA FdE F AEF ke AS 57
o7 v fFHEQl WH, PNGE ¢S5 "olxuete AYd tAd s J9 = sk 45l o
Bk 25 TE5A7]7] Qlske ARESE Aol ol#dt Aol HAARE FYe XY g A%
S 93 gd Elolghe HiiiEe] dFoldhe HolA dAsiEE A AR b £HS 48t
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BaEe] Aok @] B4 RS ARgstE o] AARZ o Be AAH
oS AR AlFE7IE Fhot HilriReEe] B-olle Hfrineee] pes i 3
ol eAske BUERN Hige Tt AAFAH adrt 24T F U
aRTa ARl HlifriEe] B2 Aol k@i FEe] S Ego] HI|w
e A oUth Hifliiee) Aol kel U pige] FEtE B o
Aol By EHol whet %01‘3}@1 stolgte el dk Hilpkntee) &)
T il e 2y ARA FElE 2 Jhd vk ® F7F Y-S dHA
Frts 2R e ofste] ZRHE NEERE HAL LAWY F8E
AR Hilp LS A ESte Aede i HA $AY "o st

H
S
4
B
ar
Lo

gt S fRdko] 2 JheAol =oe A
gholl 9lof arestoiol & Apedelnt.

Aol AlEA S

ojth. o] FollA =99 hFo R st= [HEL HiipiEitoltt BAAHE &
el FAle AASAH a5 JHA U= il EiE L RN FAESZ
2 a3 St & de WHE Tdste Aol gk dHddA st
ofop & FA|olrk E Bstd, 7I9EY dAs FXeka, ApEReRN
(product efficiency)?13)S Ftistal, AHIRLS] HAES Wi, I3 14
HAS FEG F Je FHOLEANE 7t 2 FAHI AHAAME
Zrl7be] WS EASE vie] Ul Ax A o]HE AL o)
FONS BHIE L7 7R e AR addss AT Hg AMRE
a5/ P (efficiency defense)®] stz FFE F A& Zolth ALK
U #d IALE digste s HE 7 7HAe B AEAAH a3

of T2 4+ YA i o7} el

213) AARA WA AAE mEAle] onlo] thdiM+= Robert H. Lande, "Wealth Transfers as
the Original and Primary Concern of Antitrust: The Efficiency Interpretation Challenged",
Hastings Law Journal (1982) pp. 77-80, 89-93.

214) 1P & Antitrust Guideline p.6.
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SRY 5 9t A F4 FU 922 BARALS T 9FHE Ao
a%el Folel Bao] @ Aotk

L. *é%tA B L
tEqbe] 3BV
’fﬂ”‘ﬁfw B (1) shte] Al Aale] 7|ES i L fEHE(de facto
standard)S. 2 A Ystaiz st= AF, (i) FANA AL E0] Y3 7S
¥R i (industry  standard)o.2 A HIuA St AS, (i) R
(standard setting organization)219)o|A] EZ2S F3le S5AI 7S FiES=E
Ay B A% Foz ol ¥ ¢ drk
@) F3F9 GHEI_ Microsoftol| A IPTV(Internet Protocol TV)216) & 53]

2 93, A ZHEQ X-box 360 3] IPTVE AZE OIS fu
HE(LatE I ate Aoy, m7lolrt mutdg L&A A Zel A Aol gtE
219 E&AAE AFEee A 2 Ao o= 3 IALY ko] A]FA
Aol fmao 7 HYHE A7 7)o AFHh AF BHNAEH &
AAAGNAM YUES-=7} Y mF ot}

(i) 2= LCD A4S A¢ol= AFTFAA ek ko] 3ol 9l

T Hiinkrtee] BAo]l AR o= g g ¢

A g7t obd FHE FAHIL Atk GANAM AeH R 7 Afo]=W

S Fojsitats ks o=+ 73—?—% E =1} USB(Universal Serial
Bus) fR#E(LE EAFEHESY IRFQA AHIZ & & o217

(iii)¢] o=+ ISO(International Standard Organization), IEEE(Institute of

215) HIole =7RE F9o]  FUkgel] wet ZESPITE 2=7F =A|7]9-(supranational
international standard setting organization)’} ¥+ 497} @t} EioA+= ‘Standard Setting
Organization'& °F33le], oJfekojz SSOtal A7 E 8ty BZ37)7E Edo uais
SDO(Standard Development Organization'&til%e F-E2t},

216) vt AeUHE R Tl l-EA W oA QIE M E v t]o] g ol gka F-2 31 Q)r,

217) USBx EJUE#Eo = USB-IFeEte ©Ale] fIrfo]Ed] Eoj7Hw, USB7F Hewlett-Packard
Company, Intel Corporation, LSI Corporation, Microsoft Corporation, NEC Corporation, NXP
Semiconductors ¢ 3AP7F wEE fEHEo]aL, o] 3|AlEe] oAElE AR SES &
t}.(http://www.usb.org/about).
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Electrical and Electronics Engineers)s# 2 =A|2Ql 7|70 o|g fEHEAL
£ d=E = & Ak IS0 Hiitidt Foll tieted= Lol o3 fidk
fest #aste] JAado

BIEE:

Fol= st AL Ao TeS e ®E Fystaizt st

= AolBE FEH= AFoA Al g B sk ThRALE Ol £ote 3
AbSol tiate] Apalo] AlFstaAl e VlES dift L e R HYsty] 9
st bt B& AAIATFEol i L S @AstE AL e AL 7
&S AMSSIEE BAAMES FAST ol& AfiEf (ecosystem)E A SHTHAL
dsl7|= o218 Aok B2 AFHTIAE] B Tes ARSEH7] Al EFst

(tipping effect)©
S AW At WA %
Y FFa <)o) Jste] AgolNel AAAEE wAH ] T,

218) Microsofte] Z-$-olx= oA A3 70 API A #M(open API policy)& 06} A== 49
AMAE eI/ }A"E SE&xEa s, = AFA), PC ARGA 9 2ukd 717] AxQ2 s
oA oo} T Hmo] LS floAY Hislele WS THAE Xﬂ shaz, oldl 71X T
& Foto] ARl 7)) (o w2 SMIH LR St AAE F 3}74] s Aolth



A=A P Foh BN BiFEY IPS FF GFd FoloF st AR
FEE BEAAE olg9 ARIYE He Fo] JeFdART FQAIE
A%k FAF/A o219 dksid, TledAS ot fEH L OEEAEY A9 &
Fe=A mARE St S L fFEEY A9 SREA dF 5 AR
7lso] J L BEdEe]l I v T o] 3o ‘A= A BAAY Y
AL FalA 2 S 7HE F A7l diEolth Alxgs dils dd H
B E RSl 2 9]e) 22 FY A 45 E(income stream)S WHE 4 Sl
7] WiEed 71Ee YRS WAAND F Ade FAFH AGAEAATE st
o] AAAZ A A Z=ZFd= Aol 71 T3 AAAZE] o] HeE A
o|t}.

old ME& mHSIA AN BiF G (potential competition theory) AR
 EF g BADTTY FEH B-Ese F83 AAEES T A

e olHete AbiAte] A7 IAFAAR] HddFe W= sk, A
]_ [es] 7
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219) AAKE S £o7] 93 A FFEFA) od Ass T AL e e AR
A7 AglA Y] Tesds o9 Agskerlete FEAQL EAS ddE dA i A
AR o R HE" Fute] glvh. A AAo| R dlsiM= Al A AAelE ug
A AL AARNAT, S AEES (2004). FAH AAYAE AGAA AAS = BHS A%
A AE HEE S JAT 7RIS e FHE AMEE vk ZI9AEA e AAAE
T} FAste] olHlE, “V|HATAY olET AA VA AjeA Y AAATE B VET, 7
7, =AM (2006).

220) A, A=, 1499,

221) United States v. Penn-Olin Chem. Co., 378 U.S. 158, 173-74 (1964); United States v.
Marine Bancorporation, 418 U.S. 602, 625 (1974); United States v. Falstaff Brewing Corp.,
410 U.S. 526, 531-32 (1973).
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ek s7iEe BN HE, o3 AMdA=
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Al 8} (econometrics)oll 7123 HFEA S dt= B0l (@) (b) Al =4
o

St HE, AAlHogE ALHS
A

R b EEES AR wjAe] o g AMESIE I St AFHAHRL VEES
MENZERL 2 AN 27 A% 208 WA Aot £28A B
A7 of o]Hgt Z71Z719 WZH(sensitivity of initial condition)S 317

m =
H

ot
k=)
i

A} 71 AFS Ag R

A e AZ3Ee BAo] TES] St 7] wiimol] ¥ Hifks

BN
)
i

deo] S L e R PHAE of= Zo] offuh vt o] A Z7]ol A
S HEY A 7H4 A2 FHel gloldls AdF e 22 L7 LA
SRS AT ol BiFUERoeRE AEste 277 Hol Ml 22 Al
AxAE Y AJAE AFse TAZ AMHEE F Ao BFERS A
A3 npel o] fEEEFIFol 1 FQ Aol FRuEHEY WS et
= A= Fostofof shAIRE, Aoz AURA AT NS Tk mik
s g A HAZ AN AFLZAN HHRUE

@ B3 49 AAAEY Belol g fHE(L

223) Ak iEERA BT AA dojd AFT} QoA o] ABHo
zte] 7} ASE A9 o AZFEQl Aol & ity

224) P ILEIE 159ke0] 20073 Auto]la 2 A 2"l Al work group serverol| A& AN SRS
et 22 EF did MHlEHEE He A2 dupo]aZA|aEe &ElE|x MY Fo] o}z AR o]
AT Aol UAME AU 27]% obd Adg /fYgelrta Erf
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1) Aoz A
obz) AMAge] fiko] Sish @ol AYHA 2 FFIA AF e BA

AEe] WHANE Wil o] o] RIS Aol WA F e

2 oln) A4Fm 7] MR, BA JANN YAAT 2 5 A

el e N RREES wEew e A4S

el el Aol N AAel Ads Ags

il

Fogdo] Haste A4
7F 2o adEE FA AuE YsiM mFI 2 FFINY FHel =
7hehth225) ) [’ 119 Rl elete] i As ARl A dstA xle

H71e A gEe]l APHA om AFAA o o 44aA 2shn
rEsv)E B deEe Agade A% 5 AN %) gelA mk
o] #iol Atk mepy ol e Folge] AnE AT Al AgES
A% (s F19e BHAN FEE EELE 98 FKo] Ak

2) =& A37Hs4
RiELe] A 7hsdd AEAlY dae adst £ & 4Ry &
A7t Bk EFUEAES] A ) A3 Ak )]l USBEEHES] A% PC 4k o]
83k FARAR] CPU(Central Processing Unit)A]7goll Al AZdA]8] & =] ¢]e] )

= =g, PC EFAAAFZAA AL 100% AFHFES 7K1 A=
Microsoft, PC A ZAJA< FAHA=7} 25 A|F o] USB fEi#Eo] s}
7] WEo PCel= 71715 95 vvd I 840t 3 Qo= A

225) CRT(Cathode Ray Tube) Algelxe] ©3hs ofe|gt oA AWd 4 ok o] AFdS oA
ol A& A A9 CRT A9 F2 ARIAE] 1997d%-E 200337H4 7HARRE dgithe
?5543 ka9l Alekolt), m)w HER(DO)E 20099 2€ 10¥ vt A 3MAHChunghwa Pictures
Tubes) 4% CEO¢! Cheung Yuan Lin (C. Y. Lin)oll tha] CRT 71884 =A|7}= ol of3l &9
= g ol A el 7]&grh o] Abdd disiAE vEg 23, FHEEA, s 5 Y AA
Fool  FAd AR Sty fEuetlAe Adellarolelrt HEEe] 9l
http1//blog.daum.net/ftc_news/l3391303 (2009.3.9.4 FA4ANALs] £ #A5)(2009.7.5. FHF

q4).
226) 9 E°] USBY HellA & IEEES] IEEE13949} & 7397} JEfEntol} A7) ol <3
ftow = 4 gojd F Sl olfr T skt viE o] fEEe] B interface$t HelH fRAEC]R]

= Aolt} interface FX7} glole= A3zt dHolg w3l Zo] Hx] Qolr Fgo] AFHH o7 uj
ol A AAe Fol& 98t Q38 EFUREES Tes Alo] o wigAsiths Ao tiste] o]
AZE dAeld Alelth
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FIUEAES] Agole 7HE Fd8Y BV Pl =2 A5olth
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1) EEAEALRERE O] fEdEpRE w7t &

UL Ol oSt i be AMZ2 HlrfEdee] AQF, ofe] 71A] fHEHER
gt FEo (i) g HE 9 RA-AAE A= Aol Iy ot} o
2k AL A FAI o RS HilrfRdE gkl AXtEHYIE star, B¢
of et oju] APHE fitel] et MZ & AR 2
of HEUEHES R V1 7 AJAE ZAAs = g
£ Fsto o= & 3AHY TlEo] st EEEHEC R AR

A Folle ool FREE LR 7Y S8t AL, o8 RIE LS ERste W
A5 oheFeith A AR LREREOF B ERELEM R E sk A, BIFE
HEALRERS S A9, R bR sk W, Y BEEE LR <k
S E ) EREE LA 2 ks ] Tol Atk olFA AR FEEHE fE
HEAL BRI T S8 ARFHoZ = A3 TR Rk TF AN o]
SOl RIELEERS A Y] EE] EAE oyl AsiAe &9 WAUES ]
sE FaAol qorma oAy LN F 7P dHEAQ AEELEREQ]

o,

228) I EAel A7t ntR o mnlite] B4 EW(format)$! o} 2™ (acrobat)o|t). oA RHIE o %
HjALe) A 2O R SR T, FHSA AFEEO RN o]Al= IS0 ofate] BRE St
HAATE A7) FeJstedor 3 e IS0 oste] ko] HJAThE Flo] o] Aol A sk
A ka2 Rt EAeHA "tk ov|E ofutt

229) 1926\ ISA(International Federation of the National Standardizing Associations)E A H3l 7]
AlS8E opol| HE FHELE A& A2k AAgHe R A s FHsigloy 19461 &
ol A 257]=r0] Zrhel 7] EUS ANt 1947d 249 239 dA9 o]Eow FAFel AT
ATt 24 F3], o|Akg], 718 AEF3]7F 9o TRl dF 2,850719 Tl 43,
S AYsjel ARy o] ol At Rk Qe Ay 2 Hok, 24 8tE] 39, AR
TAAL, AFSAF A, FAZF ol @b, siuitt ®Belol #vlete Aty ' 39 H o)&
th F2 ] FHTAS 2A-sYsty, B Au|29 A w{E ek, 3247
A e Hol gHE FHIe= AL HHor FFdt tfF Eok= IEC(Unternational
Electrotechnical Commission)®] H4 Hofel 7|8} Ax} ¥ Hobs A9 RE Rion a3t
BENAE= [EC, AAF-97]7(World Trade Organization'WTO) % 7€} AAA 5007 A¥ 71#5
¥} e 19879 22 1SO 90004825 AAshs 5 A9 ol 2000 dA 19+ 20007 ©]
el FHQe Foke] FAlAES A, FHESIITE Ay okl dagh ikl 2L s =7t
Ao A SR 9 FEHE AX IS0 AXEHE Ao AU E AX 3 ALY
75%2] & %3] =A7+A(S:International Standard) .2 %1% 3 (International Standards)
of Adtt AAL 80%w L 7, 20%% 7| fEHEI T2 2REES] v o]9ow FHEa
Atk 3k gkl A gk 73 o g JdE 4= 9o 20029 A 1397)=0] 3o R Qo
BRE 28] Al kel ATt e 19630l 7F 8k
(http://100.naver.com/100.nhn?docid=23052 2007.11.16. HFH5).
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ISO(International Organization for Standardization)229)
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2) 1SO9] HEHEPIE W7 F
ISOE F7PEE 1= 1% FY= F &3t Jdv 7|Folth. F7MEE 1% 1%
FoE Heve e 2 fdsHd, 433 B
mlojty, 2B R o]y IS0 HkHE Mk 0}01]"1 180-4 friEo] HAT=
Zlo] H}i 3 Zlso] vE Zlwol Bt utE 7]eAQ ¢-9ol Ankes v
4 ATh SEANE BliEdEY] o kA 2§
oA IR 5] EELEE A7 Eo, oldd FAH] ZEAM2E
ISO7} HittEs Adohs Aol 7HA= 9uE FHed AL ofyzta Az
stth, A& Fote] HilpiEiES AR T o2 BIFEERES 2 A BN fEil
= AollA Zxlol Aok a¥E=E ISO= ol=g =7F4<l oA
At e Fatd PIEFdES R Felste 7)ol A, B
Aoy 74 A¥Ees dAdste 71F7F obdH, =3 =t
2 g3 7l dig Ao BER=E oy
FZATAAA tid] 71 XA 218 (techno-political consideration)”} 7] ¢
=

F AvE 5L I U9 1S09 EAlol#E "R Aozt & A

o
o

185 Wdt= HolA=

T—
T T
Rz TN F)EH

N

3) HRAE(LRRRS N o3 FRuE L] Ry MEE

‘erJ D”\}X}J 2 Foot o5 A Aol st frHEoZ A
HE = HIEEME 53 ELCITRS R L e A5 ol 59
el Exﬂi Axet7] flete] WA A gk AEZE Besit a2y
olol thatol= 71E =oE FotE: ¢ ST Ao =® FE(LEERE S 29
Fo= GRITRCIAL, oldd HEHERIES flste] LBkl AEs= gof
A](commitment)+= 74] °fo. g olsfst= o] BlEsittal Bt & L =
N P ERERE I A, BB ERHE (LR Ol = A Xl Ak BORSCE (policy



document) 2= ©] &9 3 YAZE A S 7EAI Stk At THYshE 9
7z Ak Y& W AFHDel 2 & Aok 19
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prEolgm EREERD $ASE AR ohUth o Mol EmEid 79

S golth. A% JAGIA Bo] 2ol ko] SAF A Holrh,

a, AEARAANAM #FHF dFZ A2 g derm=z A Y(market

penetration)el A 912 A&t A FFI7|Fol o FFS MFL F

T e 28S 238 WA Hol AFAY S AFete WFew

AHEEAY 4 E3ABAE T e EdVE 2 F Aok
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Blueray *2|3te] S3]o oJste] IAMHEH<= FEAER 5T (Inter-standard
Competition) WA Z Hilj#08rS A 7 FE3 5o, 71 7
E’ﬂtﬂ— ﬁxgﬁ-;ﬂu ?_0]1:}_

s
A0z B SE G BRERE BEIIF 2 9459 @9
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[e]
o ANBAA adel vFAZ AHS ML iste]

4
FHE GRS e AP o] FA4HW, 2 REel V13 ARAM A
A9NE g5t FAFS FTAHLE T EREAAA ARG EFo] E 7E
a&E BAASNA RRAAHA AGA Y AAFEHAE she HS 2
g Aok L R BRAke] F9E WAske AL FE L BHERAE
7F Al e Bifr OS] B BIFERE Al e o] L
fekgol o8t fRiECE P frriEEe] 2ARY ¥ E & Stk
RO R LMol 23 fRHES) A -oll= FHiECe R A E= AF
ol W&stA AHad F Jornw AREA FAFET AT FATFEeR
s Ak a8y R E RS Fe-odle L g ke Aol ad
&= Zlo] WeshAl vk R L fREEe] Fgolk ol 7S = Aol
E7bsstAle @5 Aoy AAHd = A, ol HelAM AR i
ARG ek fRuE Uit e ARAATEANE TR Aol oH FEHE

Aolw A 3HA] FET}.230)

230) &9, “Sal7Iw] fE A Hak A8 24, AR A23% A AR ] (2007)
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I fE#E1L(Standardization)ol] ™ &+ i Bk
Bee o] BB (i
(1) ZEpERCERES) [ L

s b= FAS A He) g T B e A 2ol LS
feiestal, &EQAA4Y SFRES FQATBY YA A= B be
o 74A fRIELE A 2 AFe AAehs Aol wlste] fRdbE AFAAL
= Tk AWdEzs olFA Hu A= oY@ i be  ARpENCRKE
(productive efficiency)e FFA1Z F UA Hh232) ofz2] i Le UES
AgE Fote] 7R A (economy of scale)E G F UEF . &
3] AN 2 HEAA a3 A vede Addge Brdde #
L2 MIE el S71ge5 Bl WEYIaAA S 88| ¢Ffas 54
oA BASA "o o3 HELA AFhelA e R ad= BE(LE SO
o SHEH. e AFTS Tt B B2 FAAEAES] MEHIE A

g 2= QA Hi, EAAGAELS ) Be MH|AE AT & YA HEZ
TR AAF BASA He Aolti2s) IT 2+de] dhgke] 9lolA] skl A
o &= MY EF 7} EAEIH, 28R7F AR FRe HFo| EATgor
st wASHA MZ thE Al AFES AMSUE e %
2 &71A He A5 A He #HE Aetstd 2Este A
Zl—o] It} 234)

ro o

n
N

fRiEe] BAA a3 =2A HAE AWdn. stus AdgRlEe] B oA

685,

231) A, “BAAAN o] HFse} XA AR Z3” HE, (2008. 6.) 98-1004.

232) Eric Iverson et al, "Patent Pools and non-assertion agreements: coorination mechanis= 2}
multi-party [PRs holders in standardization", Strategic Research Project paper no.
FP6-503594 at 5.

233) Id.; AsA, 2 203) AA=E, 104-105,

234) Id.
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wAA v FHEALE SHA] A Q‘?ﬂ AWE At = AR dE

) 7] $8ked BEFE H(Searching cost)S F-Hdlofof 3},
FA Y AolE AT Fl= ]Eiﬂ zpolE gk -3 7}
st [ p#e M (bargaining cost) 2 HI%E 2 H] (measurement cost)
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= AN fEE SEES vEE A Fet glow, MRIAE skl e EYEEe] oV
Aol 8] ARPvs A - e S5 e %EWW o2 TXﬂEOl A71E e gat, A
FRAEE] TAR FEE Aot TUFOl = 1 BES Eed Aow Bl 5 FAAEHY
HE oA Aol Qe 40 EY SRE AL ol E Sl 34k 8RS %@3] bk,
of AF7HA AREEAE o] SRFES] SHES Eedha A B AEY qujaE 99 A=
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G EE Ste 59 HARZARQ] FA9 FUHE 7HA &k
Z Hol A FHZHA

BAARA 8422
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2. FRUE(LS] BB (i
1) NEN=Z a37F 2 Aol Ao Bt A 5] AEAE 4

R L AA o] R a2 YEYJIANFAAY & (tipping)= &
g [ b(lock-in)7Fs/d o] Atk o3 EHAZT FHE(LE T3] UES

& 715ES 18 Aot MRS ZYELS Interpreter 7-%$} Binary 739 #FHE& #8385k
Hehd Binary 725 7HM, A B 9 HAS B a4 gk S sidE A
A} AAN Akt WakE AR 5 Jon, AAlY Bafd ERE A=E TA v
o & F US Ao wotd) = FAJEY L X2 o]Ho] 2 #4& TTA ©HA

it I 7A|gol, o]o] 3GPP/3GPP2¢] AL R A&dthe= Hi ol ik 29e 1

o e

&5 el
ata otk ol HAZF AEet 4% BREWS A9 BEEHEEE F=ate s QualcommS A3}
3, 2 1S EEEE] BaE £ s £ 7157 2 Aotk ABA B 4L A8
45 3 3GPPel & Ads 7R dAlEe O™ dxrh Ao, ME SREe] i 24
Wasto] IPR #A19) AL 817 3 Bas IPRY Fu.8 323 wejste] @ Aoleta ABL )
gar giek (oA - WAE, “Eekd SR F53 o FE, obe] FaR 2008, 11. 17, HEA
).

http://www.itfind.or kr/itfind/getFile.htm?identifier=02-001-070601-012536
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AN = B FE M (winner-take-all) @7Fo] WA FEAEF G A A A}
7V e AMEAE ARG Y fiEolete ERNE JHAA Ha, bgE AAAE
2 AlFol A AR AY A8 TFAE FUsta S A A St S0 H
Aok L RERGEE AR AMGAE 9o de s AA S
M HBHOoELE TAsHA AFET. 9 Bl J2FZ7E AIA]H)
2 Ao o]2A B o]Fdde Et FolojE 2, ofE Atgte], 7=
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7 ot Bl JaEEYE YEeA FHa] Vsd BdE 5359
Eolas Tecs, Inc.2] "= &3] No. 5,838, 906 &3] s} FHAFE A$23807
JEMl J2=E287}t £A7F 7% AR o] AR 2007 3}a (Settle) =
TAE AoZ dHAT Uuh o] AHHeAME UE 53 &5 vprA=E
535 AAel FaEAA W dEx= AU, AHHAKre-exam)olut ALY
(re-issue) T EAE YAt o] "6 S =

document)’ o] IHTE = Qle SBAES} 4% AT HAE AFsH]
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Aol A= AFdALe] A9e Byl flo]l FarsiAal AlFelM e FAS
B2 T} 239)

FH L RIS AE AST AAA SRS 3T A ALEY o
sAAE A9 @53 575 A7, AN =H1H S FAS

238) Eolas Tecs, Inc. v. Microsoft Corp., No.99, C 0626 (N.D. Ill. Dec. 29. 2000). ©] Apetel] tjsh
A HSA, IT 713 91, 374 FE

239) Eolas Tecs, Inc. v. Microsoft Corp., 399 F.3d. 1325 (Fed. Cir. 2005)94 Hi= A3 o]
Microsofte} #-& FALE AZE 7)ol oste] FAFE 5= AT doz fHf |- jFHke] 2o 3]
A S mEkEEE 7 folsithe AolA Wk fols i)
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L HAER ) g3 gk b o 9
1. HAESERPES] i

M ILE I PE (interoperability) o] &+ Agk= 71717 ©+& 7171¢F Wistd + =
sEs Itk oA E 5o TekAH, PCIY E‘ﬂﬂg} M=E diststal, o] & F3f
o PC 29 BHEE 3t ZHH7} 252 F IS 3= 595
Zo]th240) MicrosoftAtA oA a1F AWt PC 7+ AF9 EA7F ui=z
R HIVE S &4 o] Th.241)

Tt

2. MAHAMES] Bk b e
B bE MAESEMNES SR Zogi YEYT JRaRE 794
of HHfLe] FHe ST 5 Ao MEYA RaFdes A&H 748
o] 71&AH H&E ST LAY HEsSA e 271 2He AT Q)
th.24) PC] o] & E0] HW PCE CPUES ¥F3 HRIRE, txacsgleln
2 WHEA AAY FETFsAS gReEtojoF stal, ol RFEHE F
717120 RUEl et 2-E T3] H&o] sbsstoiol gtk olgd H&IbE

<& AdEH o] X(interface)E 2v|ste AoZ 87 ©E To
o) A o= g FALATt DEAE Al e 2450 FEL A
S

g0l BbsEs 2ok AAH AzdY fgage] dadA B

©

o

240) AA MEEAMEA A Fele o] Ade] AHEEE HATE tdsiA olFold + ds Aot
EaolA= o] ouE AREST), tiut o]gfgt MM (interoperability) o] 2hE 7ld S HEo| A
AREEHE A2 2AAIAQ S WS slofof 2 BE I ES 7129 HE <ol $IXIAS
T AYS TAl Ko Fastoof gt o e W ggelA 53] Hol o|4rt
AL Q= BAHET AnMpEREETRe] TAR Zslete A Sl HEr)ee] Yoyt Hl=Y A~

oA AFEHTE gojEo] EYUE Jde BHEshy dAR AelEe A5E AXA 1 &4
of ARggto R Qlete] o8 71 FARE =S H= ARRHFEe] WA Hv= ALRE HLITh M
HiEfPEolgle &ol8 THASRE AMEE] S8tk vl2 O]Eﬁﬂ AHES AgHo=z Tfsﬂfﬁoﬂo]ﬁ
st} & <t9] MicrosoftAlell that Frad kel 174kpee] #do] lar o Soll ST M) £
7t FF AHEEAEE o]l gojdel digk FAIA A fﬂo}‘ﬂt R P I i e ix}”}
A2 24 AR E gk

241) Microsoftt= W3 AIRFO.2 2008.2.21. MAHIIES A3ksl7) Slsl] Mad Ang TAaATw
FHSIGITE o] FANE o]E FEte] Rt iﬂ?f%ﬁ@% Fukstel R spglot, Ax 2ol
2 Al digk F7HEQ B rbleS T8 AE XA

242) &74% 9, AAEE, 309,
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o} MicrosoftAt1 ] -9 F4l protocols & 4 Al HW o]w] PC Aol A
E&AAY FE L fREdEe] H A=t FE 8o EVbsste XA HE
2 =g4os drjolazAsdzse ool TAHEY S5 93k
Azse Aa1s AWzt 71e3<

stH gt a3 FAolete #HAA AHEAE &80] dA3]
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MH-FEto]AdE FTxoA PCE dE$= MHY Z2EF (protocol)—% o] 3
g 4 3= PColH, PC AH&A7L oW kg 3
HU A ojmdoe] BFHES 3t} o] FAGoA STo|IE PCS AMWzte] w
A& Bt 93 2F AMY 7l LRIV UES S ZHUE9 dF
A Z-ESHY] T 7ol F3dEn. 2y Advfo]aZ A 2Hle] G A A
(operating system)E AM&3t3 Sle=H AW HAPoe d=F2EAAES
ARESEaL e EEFoldE PCoHY wAldoQl EZ 2 EF(protocol)S o3|
T glenz olv A (emailing)°] Y} Z Y (printing) 52 2SS & = gich
k= A et PC 7he] HIAEIMEC] 1= Aeolth oA HH AwFufate
PAM= AAF AW 2 AAY Agsdoly #FAHIE S BF A
SunMicrosystemsAte] A B 7} ¢-fo ATtal stHzte AHAREA T tRE
o] PColA AREHI e FFAAJ] dm=f=oke] MAEMC] FHEEA
B e A ol vlo]ARAZES] ABE AT FHbel fle AMEA
7 A (coersion) 7} ¥HA51A H Tk

FAEREES] WE S AESAIT)AA29) 7} Zo] AFAHF717F v &
HAZ 7R TE o] A= Ao E HE FasAL Atk kst
ARFANET o] MESHZ a3rt A &= AN s HlE

243) Abdo] AWEADAAE A% Woka
Ak, A5, 2 sle] #glo] wael A3
o] e Holg s ehr),
CERTEER



o] WojA Al 2BAERY AP JhsAdol AAY] W&ol whet
A PR RS A EHddE Tl FaFAY FAS HAsk] MHE
Atke] RS A% AZEAE FHAsto{oF ok

3. WA S 7k

FHETEAAAME A=Y AFAH X35 A AZES X
(EU Software Directive)(1991) fij 3 (Recital) B A6zl Fo 84 x=3o] ¢
HE Aok HAE 213,14 e FHFE E_E._:LE"Q] ofe]tjo = HZ AT o
£ 9] H(interface)S HITHA feve e EWsHA BT webA
a

ZEYoIAF L ARt ozE= AU 7\@%@01 ofo]tjoio} A o]F

H(idea/expression dichotomy)E FAIStHAE H

hBkE gozA AFE F=dolsl SEHeIT, Teln sxES e A
0 &azEsol9} sEslolte] 45 P4 AR BAA w0 Q

A5 AT dA9 sl A ZHS 3§

T

8ol 7hsd AlFol AAHL AviHEE o=ttt ol FT 849
FHE fM 2zELZE Wi T, AH Aexe HEYAIA £z
EdolQl Bl 21 (target program)¥ &A A} TS dE zF Y
(original program) 7+o] 45 &80] 7H53les & AS QT35S TH240)
axE ] Ao AFH s=dojitdzte] dAHA THS Al FH
A AZES AR T2 g dWe & deAe FEuSY A%

T 3A 9=A &t}

244) EU Software Directive Recital 13.

245) EU Software Directive Recital 14.

246) Thomas Vinje, "The Legislative History of the EC Software Directive" A Handbook of the
EC Software Law, Oxford Clarendon Press (1995) at 139-142.

_96_



. 7870
1. M4 45 (Compatibility)

FEE8AET 7P AF E&HE Ade] FEsdgolt e A
2t 7171(device)7t 22 Agte TR 7171¢F FF Fol AR obFd Ao

rlo

2. {5 Pk (Reliability)

= e Puslde] Aol Aol o| AFS] el B AA
5% olge] Yetks Weg oudt of Ade A Ao ohg, =
2 R

o gk A2 ol et g ol v.248)

I KT ¥ et MAEETYE AFe B3 Ao A3
1. #82 Bt EYashb MmN
ARl WMEleta s, PCY o & 5o BW, =33 ARZE IT 3+
1

4
ARz A FHA PYA T A AsgB0oRe] HolE B & gtk

247) <& B9, PC 7ol M2 4ol th27] wlid] & 7kl Hi 338ho] Hx] o= Flo] EAY
Aotk vlelg] A0 FUx o] A 7] wjiEel| PC Eh o] TF BHEME sgHoz AMEE
Qe Aot Fojdste] A $% wkA AT 2098 ALgEE Abe 2498 AREERE 3AL Q1Y)

whgol] ge Folasiel A, A5 sl B4 ek
208) WS AE BR, A GG CIAF F sk ) ofrie Alel e A9 5o o 9
VAT TeM B4 UG A%E A& A0 U & gt Ageldn, He A8 o
AR TS AT & e 1S B E el I QLS 28 ousl W9
RSl BES Giupel AR WUERE A0 Wi $RE Aol AT S
Aol AL AL 1N 5 9k olZle] vk fisttkolth
249) 19804t)e] IT Ahgle] P ol @ A} A2 el el o= dals) 44
THom URAOE YU e Aol AAel of Aol S BMGI NCR 5
38 0, o] AMES AN ZAAS AFES 2L FEdolst o] F TER] SAste] A
oHe RRA A S A, SR Sid 56 H5 o AAS] Aor A5
§_

Ol Olﬂ ox

2, oM, ofj

250) olglgt Wsl= IBMo] PC A& IBM 33 PCE AAFstHA], ¢1€3} Microsofts2] 3AME
o ANAS FH3sAA #4EE AT MicrosoftAbeh SlEIAZ i ixE= IBMY 4£¢ IBM
PC(IBM Compatible PC) Z2ZAE7} zdgo| wpa}, o]fg Zf B Jujxo=z W§ PCo

_V&irﬂi
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Y o FAlol7l= sHARE FHH] sEAA = FHAHA T G Al
Hogo] Hol7h o] o A7l o8] EAET25 o] M| HAH AlX
dolXes HAEE s 42 Zart Ao dvksbd HAsE o]
FH A e FALA gE AaEs FEHE AaFe TS5 Aol A
AEe AYES vE F Ade d¥ske AAEHe] BACdAN FEHES
ste AAe] dxe] HAY] wiEolthy) gkl BEAE o] A7l A
= pEo]l Agstal MY A7 & ¢ lerm g JfQlo] HFEtA U

A KPR fRdH ol X gA ZAF 0w JfdE AxHle] B e A
of Wi FLg HAIE Ha Aok ot FIF HE o]Hg FHEQ FAS
dolgtal stegte WH-ZQl Ao JAIZEY AFA HelA= Al
Ho] Aess fstd EEY A el usE 222 AF AL
(specification) FollA A|Fe] A =
A MIGENES SEsHA 2 Zolth stAT gigiiko] #AS 7HA o &
q2 O FHAJ] AA e EActe BAAES oEA

Aolth. o AL F#HA AA W FPL Bae] e dys

0%
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e
ki
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lo
=

1

=
X
o
2

o
A
o
N
N
ol
o
rr
Ml of

sl A

Aol PColl "2 4 A HALL, PCY He FAE s FE5=F 33d + 9
ATE

251) &9 Afee AR t=dlo] X o &9 ofolRoln} MIEA} Ze PCE AAbatal 9l
I, o]F 83k g8t B OSghe +JAAE 7 9, olgfs W OS fellA 7Este 4
SEEZZINES WUt ARESt k. tiuh ofEe Agoll= Microsoftebe] FHofe] st
Microsoftdll A& = PCE I3t Z2aHo] /ds7] wiitol] olgfgh oA HH, 19809t Fef
A4 AA = i g2y,

252) °o]¥gt PCY ®&3lol = EFstn A4 PCL A
2ok " AFAR] Al=lo] 7HAE AR o] e HolEt) ol 9L wRl=#<l
g, olefgt wlza A A Zgelle o8] A-FAQ AFRE Z71A]€] sido] EF hte] 3
Abell eJgte] A A SR o] FoA|aL 9t} ol gk AFAQl MEA|~HY] A F AEE vE j§A
A Aol wA WA, AAAR HES JHAA AAE & 7 A, A EAES 4
slate] AT = the HolA KPFE HEEEINA S Al2=glol Hlate] AT} Fdo] He
A2BS AL = A Hrhe HolA s = Qi

|=5)e] o] AL Y= Fol SlaL, o
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2. MHAEEMES AlFsh= B RIRAT R FIro pERE d i e
FMIEYES] SR e = o wlste] MAffto] FRHA de e
A g ol 50, oW PCo o ZHHE st =
(e}

A4 BAZL glol S A BES) B9 suxEe ddel Eof

AM EEAZ F JAvk25Y) HAENES A% e A A8E A 2
]

of R $H/FEA L HH ko

W SRS 9T oM At W Ade ARAYS HF; FHHI
HEND R4S Acrstad ASFoR 5d ANAFAY £2L Holm
A AR ARPT AF svlAe] Ade FaAUT. TeEE L

A FEYARZA BRI st FAlFoloF ot 1

253) o] =golW(driver)E AAsl=7) ol SJAA7} 222 GAE AR, 2 A #d
sl S Zold ARV} HEE shev) s EAllohs thE Wt Ao =ou)

254) BAAAALY] golAaAd wjEe] of g}, ARIRIF 222 IHEANS SR V2 T S
ATH W 2R A} MICSENES FRE 7)71S dated 7]Yde] ol# 3t Au|Ake] £oE AT
A Fahd adk 7199 AEFS Al oigsiAl "ok ol#E dz HHEI Ao] nE of 29
PColt}, ofl&2 FfskA &5 SAEA AETT olgdt AlFETel g o2 A8AEY T
g=riE= Hold Ao AEAS Gl wjyol AuAkE, 1281 714F AEAY YRS Eato,
AHG A S At AN A]Fo] IBM 53 PC AR AAHE ] 7= FAGHE A7 g
Hihs 7]E9] olget d3A &nAE AR FulAlES FA58, o] Bl JF-9] &nH|Ap
52 oZo] AAE HPA T, 2EH F29] A3 o]F o Zo| nlo]|ZZAETA AN 7|ES FH
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735-9F FEHELEEHEC] oldte] fEdEo g Ao}l I fEuto] AFoAM YA

o A He AR vs F Uk

A4 e BTEAAY @539 (single firm conduct) 24 53] HdE-3
AE A9E Aoty 1817] A= Al # (market power)dl] ek F&
S AFHEotol & Foltt. w=o] A9 AAuIE] ok 7] & 7] 9}
22 PAAAZ AAAFAL F de F9ga stelgs FEAFHAZA g
Eo] olgigt AE FATY AL givka Brh2s) v Euhete] 7o
= APGAA Aol QA B AbGAY] ALt steEE L\Tfj@f A3
zo20] gk AR A A9 FE&F A g A o] Lol A2BxIt FEFA
ALl g FAE =2 OPE on2 oHds] A2BEE AT A7t
Js F Utk oA g2 ogjd AolHS FFel Fa APEAHE
178 2]l A XHOH EHd i«le A2do A & Aelth, e AAle] ARl

o2,

e

278) Tying¥} #HH =# 22+ Craig McLaughlin, "Monopoly Power of Patents and Antitrust Law
Collide in Patent Tying: A Presumption of Market Power Should Arise from Forcing Consumer
to Purchase an Unpatented Good as a Condition of Using a Patented Good", 48 Orange
County law, 38, 40 (2006).
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BRo] HEAFENEHE BT, odd REuaAde ANALANG TFEo
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a5 <>1(1nd1spen31ble patent
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o
me)
rf
o
)
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=)
)
fel o
M

FAe) HEERNTEE f39 Asht S s oe R Ak

5349 Agole ol 5315 A= Aol 7 4% 7IsA o] Tt
Fottal std et [k i (design around)E §3l ©E 7|ES AMESIE
H F A= B3t 5

2 gozn A At AYH MEEo] WYY
& 1

dAe B3 s B3 e £3S A4

al
F Jdormg Fluihie FE3A FAE ok et o] 3 &0l
A A3EANA =T Aotk ﬁzivx}«l Ehufifair B He a9
Htslr] 98k 7|2 2hal, o]d tish 7“3”:?01 AR ZX 2 s i
1 A

FELE EREREE 2 5 @Eﬂ:&%ﬂ «ld RIER A AT AddolA AHE
TEAYAE T Aol Atk Akt FFe] EAle wWg A FAES
AFst7] WEol ol#fgt ETEHANE Fo=H £ FUgE ol F U
7] W&Eoltd. Ty BEEHGAe T NEIFZRGA BHAA 9
TS st ARSI A B oS istel AAEA] WAl THEoA Al
FANE FxtA H7] W&ol BADT] g3 F&o] Hasith A &
THFAY] A9} £Fg 7T 9 AFEFAY ASE Yo AHE
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Aot

S8 EEpRe] oF R Ao N BEsT} BFow 2
ga7] Aol AAHoE FEAYNE PANY) Askel AWEHE FH3A

1}, FRAND %7

Ae A olde 29 AAWY ovish oI 24
Agurste 3% %4

F=o] oHl 22 FtojoF EAE A ET

A

A2d, FEERAESL HHZAT
. A)A&AAEY] &A19 =4

S5 ATF B ER ol HeA

AZAEE e EA= Mg 2% 84 T shyolth %nﬁg(ﬁﬁ = BAHE
o Hiel 71zste] =elE AAste W i LAIe A5l stk a9
ne AZANEe 4FsE AL 3 9E

& pas) A9 aedel A
o= AwtiEYde] 19959 Antitrust-IP - Guidelineo] A A€

Independent Ink HA7A] Fx13F g9 o] AAZFIolY HAo] EFH
FA7F 53ES Bastn o Apdntes E3AA7 580 AlgEHE
Aol e AR ES 7R e A7 #ad shesAo] Bk sjust

2o
H Esdxe g3l Jisd i3 s319E Bt e Aolr] wiEolth
11‘ A

SElw eldE 4B Aol P BU AL ohyn WS B AFo)
N3, I AFLE 53 sUTteEzr FdEE 4 Jdud I3 55 A EA
= 9 S5k gAE 4w S8 SR gt AASN A%S 512
4 gt 2ed Age WY BRAAD, SHde] AFoR FALY A5
of o= e 55d = sojual Un. wEkA ofgt 7lE Al Wt
2 st 53de EA 1% SR FA] AFANE F4L2 A F
Zstatr. 18] v T oA % Independent Ink HZAo|A wl= Ao ol

93\

Ee S5 EAZF AAANE L FRGE DS WASAL,
WA Sane] 249 ARl F4ol tate] kolg AAem, ool
A o] woE HERAHS ASE AFAA BiA B
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II. Pj=o Ao S5de &9 AR g =4
1. Jefferson Parish Hospital v. Hyde A}Fz1 o] %

Morton Salt AFdel] tigt #Zdo] Adxue X 59 & A3 ¥ International
Salt Co., v. United States279) AP HraF(ziEoRaANA FrafhElE T o] o]
Foixl Aol ofe} AFH o= Figik K 71Z2e AFS AV ARA
olt}y. AL A= Morton Salt AFAF} f-AFS}T.280)

o] Al A KB %= International Salt Co.Al7} Sherman® A|1x%
Aust Pt FAsR[ T v AHH YL International Salt Co.AFe] A
A vl & (market power)S AHHR A ¢y S AL st 53 WA g2

< W AgE PR e AL olyH, EFHAS EHAs Aol st

= =
PP ERE T e dEE FAuA He AL ofdztn #AEHA

A

o o

=

&

A H YL 19623 United States v. Loew’s Inc. AFz71282)0)| 4] %] A 2| A

o] #HHE AAeA 719 F7]e} AEE AFAMY FFES HuletA s Th
o] AbE ARAL A e FHT Fsket 29 42 F5E 79 @

1_4

e wd 79 B JH} 58 == A4 BEE
3 wgw ARANIE e+ jms}om. SRz

e

2. Jefferson Parish Hospital v. Hyde28)A}z1 3} o] 2] 7|

279) 332 U.S. 392 (1947).

280) ©] APl M % International Salt CoAlE S35 HA3ta e AFAAZIAYL A2FS 7192
t},

281) at 395-396.

282) 371 U.S. 38 (1962).

283) at 45-46.

284) 466 U.S. 2 (1984).
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1984d v AW H YL Jefferson Parish Hospital v. Hyde ARzdolA 1k
d ARE7E ofd AFl vt Sy o9k FAG HHAS Fodit
W TR g8 AR REHE 53 22 AlEe e F glerE O
Aolde SHAS 7HA= A= AIFANE S 4
O BigHES 53Rl sty JdAHE Sds

oL

Bg 53 @2 AFo] 7HAx

AF Ao BA-AE st A sk AL Tk K YAEA 9§
€HA Feva JASHAT =
Independent Ink AbAo] X115 7]|74A] 535 A 535 we A

A e AFE 29 A9 B BE AT S AFAWe) 23

1986 Senza-Gel Corp. v. Seiffhart285) A}71-&
stHA, & WA e AAle AlFH ol =

f7ska, olH g 71EY] 875 A-S A AFS AL Jjg Abdoln o
of tisty] S3AAI) FErfrEFRAS A7IstF o Helol Frir el kS
Wolso Jud4aRds ST vlw AUHAES 9 AHE dddx 535
AR golAl2~E FHA, FIE E RT3 (Retail Price Maintenance) 7}
ol g Abe) 2860 535 goldls WEE AEo] goste, 55E
AHESE AlFe 7HAS Aok, oldd 535 tE A3AlAE B gholAl
25 A R7IE ste= FYE 3 At FelA § ARSI Fert i

A, vl= HYS X Y(territorial limitation)©] Y 8- (field of use)S T4
e RS duwrhozE SR ¥rku Buargthes) 19979 A A
o

=

U2 Virginia Panel Corp. v. MAC Panel Corp28)Atz1ox Tt 5& @ A}ol

285) 803 F.2d. 661, 231 USPQ 363(Fed. Cir. 1986)

286) Ethyl Gasoline Corp. v. U.S., 309 U.S. 436 (1940)

287) Mannington Mills, Inc. v. Congoleum Industries, Inc., 610 F.2d 1059, 1073 (3rd Cir. 1979)

288) Continental T.V. Inc. v. GTE Sylvania, Inc., 433 U.S. 36 (1977); Mallinckrodt, Inc. v.
Medipart, Inc. 976 F.2d 700 (Fed. Cir. 1992)
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I AEG A NEHAEY TUL ZUOE @ BOlMLALS AXG A
52 B0l SHAA) YAE YA PASA HHHEENC STk P
& &%ﬂ Aeh, S Ao 9A 260 I A% 3, = 2

)
N
)

i)

e

ofo

i3
o)

Adste] FHT 7 APHS=E Atari Games Corp. v.
Nintendo of America, Inc.,29DAF7o] itk AlY thAelgty & F U=
Nintendojit ¢ Atarijit 1+8] thF& A3t oln] HIYHL AY7] A7l A
Auf A1 A9l ¥ Nintendojit+ AlZ7AAAANAN S Fet7] AsiA Al
A Az dAEH ARAgelAzAl ks AAstHA, o5 dAEo] A4l
ARt 542 q2 folAiE Fostes o2 ols Al Atariilt
Segaii. % #& AAADIALAA FolAEAE = F A= 7FeAS S
w2 &4t o] AbHdlA AtariitE Nintendoiit o] 397 AZa &
=&, a8y ANgdarHge o]yl Atariite FHL ‘Hy$
Zl(unclean hand)’oll 7]Z3t] v H3IATE futstH Atariit® =2
H@43l ¢l+ Nintendojit 9F 22 2ol 5314 groldl~ #APS A
AFE o] FA A FAsEaL 917] wWiiEel Nintendoiit 552 eho] Al
< B X AA fvkar Bok7] wEolth whebA a%ﬁ Atarijit =
A 3k & sigete] fip kol 71xg TR GRS JdAE
TAIBE A TE292) A= o] AbdolA HYL W= HAd A%} 4%%01%01 o
I Aol Yste] wrotEo 3 O]%O]ﬂ]r“\f e JAAHHAME Atarisil
A% Nintendoiit: 9} »FzH71A1 9] Bl BAvhe AS A X sHA FearhEE

J
&9 9
a7

2}

e

e R o
§2§*=rﬂ>4
B n I

18

ml

289) 133 F.3d 860, 45 USPQ 2d 1225 (Fed. Cir. 1997)

290) ©] A oM E APLAUY L EFAAZRFE FYA] e S 2EHF HEHTGEEY
ool digtels 2EE] AFs 87 AAHSAF 232 e &a, FErREEHE Td8HA
F=thar BA1E vy QUth.(Engel Industries, Inc. v. Lockformer Co., 96 F.3d 1398, 40 USPQ 2d
1161(Fed Cir. 1996)

291) 897 F.2d 1572, 14 USPQ 2d 1034(Fed. Cir. 1990)

292) o] AbAx} e s}e], Carl Shapiro, "Antitrust in Network Industries” Speech before ABA and
ALI (1996) at. 18-19
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SRR e

3. 5519 EAd 713 AARuE ] =42 WHE: [llinois Tool Works v.
Independent InkA}z1293)

(1) FeatRERHI T % e e HEE

ek ROl 718k HEFFRERTS 8 el oA ml= At A
AufE o EA ) e FBE ot WALE KRR TRES ASH
¢hslst ek AR o2l Wl AWHE Y FELe ALHoRE HH
t/de] H Aok A9 Jefferson Parish Hospital AR A= O’ Connor
2 Il (concurring opinion) &2 & He] EATIOZ AR H]E S
B #3519 TH299) 1 5 Data General AFdol| A Jefferson Parish
F3t9 Y White tl'H &3} Blackmun W ¥ = O’ Connor

N
ém

>
o

o

4N 1o mo
o2l l‘ﬂ

o

rr

>,

A

2

X
U

¥ m[o

o

oY

o

el dsfol s8] 7]E9] -‘?ﬂritﬂoﬂ met FaESAYgS 3 vl A
Hhfsle 9HS WAt A5 ALS Jefferson Parish Hospital 23 7o)
E51d9 EX7F vtE AR Y s A4S —}FlE gAThal B gtt29%)

ag)al 19959 AH A A Thel =l e S5 EAZ ARAME S
FAMA= e HAlE Trel=gkle WEom Brstth2e) add e
= AWy de] #E = llinois Tool Works v. Independent Ink A o] A
aH7] A7A 5sdY EAe ARANE S FHYHE AsE sAHeR
R = T

293) o] AbAd wisk Ha o 2= Tyler J. Gee, "lllinois Tool Works v. Independent Ink; Inking Out
limits of the Patent Grant", 41 U. S. F. L. Rev. 261 (2006); €2, “E3|4% 7192 7] AP
A9 AgAEE 1 Tllinois Tool Works #2S F4o2” AAAY, (2008. 9.); HAsA, “53d
o] NAA Y FAo] #3F A -Independent Ink APAS FAoR” AAdE AT, Fhraalate e
3] (2009) =

294) Jefferson Parish Hospital v. Hyde, 466 U.S. 2, 32 (1984) Concurring opinion by Justice
O'Connor.

295) Data General Corp. v. Digidvne Corp., 473 U.S. 908 (1985).

296) nl=r 5313 9] Director®l James Rogane 2002.6.14. A MTAIFS] 2] A4 oA vl=

B AL gl 2ste] 53] 7ko] FsE do] oM tEvhar A, T Al S
A FAE AFsh e o] dMelA 1995 rrel=gle] EFAY EAZL gk Fadd
Ao AANE S FASA Fethe BS HAEIIthE AMS Az

(http://www.uspto.gov/web/offices/com/speeches/remarksbarassn.htm)(2009.3.5. HZ&7H<).
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(2) 53 AFA S 6l
o] AbAY] 217 <1-& Illinois Tool WorksAte} 1 #}3)AFQl Trident Inc.©]t}.

lllinois Tool WorksAl= Z#X|o] vHlEZE=EE QH3le ZHEIJE=E A=

g 549 92 A9 AeelE JaBIANA 2] JAE A
She g0 o Rl An WY FET TR FAC] AHNE 5]

SeNE B At Bastd 9a THoUedlA Be %o JaE AAW
of ZHE =2 §70F Ak mebd e AENAE ASHE e B
Stk &R obd UgFe JAE $E3Y) AdAE =7t A

= A 7F BaskAaL,
o5 faiA dHE ™St WEH S ¢S WAL F UEFE uetd =2
AZAA 5o AL L 2 g 3t 7)Eol P2 dHT29) Illinois Tool
WorksAHe o] 83t 7]&ol td 535 Bi3ta AU, o] At Zisid
e =t YA FHolYS BHE 53 F EAU B 57 £202 V)F
s}: JEHZE T8ty Ja2E d=2A 71710 Fwste AR g v= 5

%21]7} g o] A AA Ed= AFARC TrldentA}7} Hfastal 9 552
TridentAls 71 A2 E3]7]4S o] &3] AT AR =
A ZYEE 2 @A A ZdY = Xﬂ;i.kg FH do=
o] 3]Al= Independent InkAl7}F TridentAtS 42 Sherman™
AQo 2 e &24S A California O FHATHLAA 7154
o= 9 FAF oY AA 7] T2l 1999 29 19¢ Illinois Tool WorksA}
7} TridentAtS 14-3}a] TridentAl+= Illinois Tool WorksA}e] £+ A}3 A7}
H A

5
XS,
H
&
-

ol
9
oy

at

S

Elac i

-

ot yo

A

297) ’$M& U.S. Patent No. 5,343,226.2] BAA 2] Wgel A A 5 7]&7|] Ay 2=,

298) U.S. Patent No. 5,343,226. Ink Jet Ink Supply Apparatus. ©|3} ‘226 E3]gta 3t} o] E3
718 JFA ZHHY A o] &3 ARG T|=HQ HAHE FEsl] 0113\ =, J=ZAGFA],
JAA = JAE Fashe FXE 23S JIA EAPEA did 7S I HTHAR S
ATk

EE = [‘ll‘
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(3) &&9 B
1) TridentAle] oAl 4=
TridentA}9} Z.3 A1 Illinois Tools WorkAlE 53 H
[e]

_lc_|>_
et E5E A FH oY, 28 5IE WA S 5
9]
2R

o 2 3H{Y. kA llinois Tool
WorksAte] EFahol Al AlekAo] 23t ZHE A|ZAMS-S llinois Tool
WorksAt 2 H-E A& 2 ZF &<kt Illinois Tool Works
At B35 AT ¢ Ue AYE FARGT29) o] wet AHAERE
Illinois Tool WorksAte] 9= 9] a5 AEE F A =M
Independent InkAb= TridentAl7} #vllsle YA} TAe (LB KkS 7F
N d2E JhEste] Adjs A

2) %ol A3
7h A e A

TridentAh= Independent InkAMS W2 ste] California %5 GAHA
(Central District Court)oll 457 EiFiAe A71etRA T L2} TridentAto] 4%
FHE TR B (personal Jurisdiction)©] §lo] A7|E AFolgte= ol
2 7135 Q). Independent InkAb= A27sl 21321 1998 8€¥ TridentAl<]
E3o st v A @ Fg3LrES A 7]|FYPTE30) o]F HFLFHXE WA
3te]  TridentAle] 2holslx Fao] EHZAQL 719 &7]d 3]F3ted Sherman

kil

1=
=
WoAllE Anbolstal FAASHA gk Elkolgts el i A #

299) “manufacture, use and sell ... ink jet printing devices supplied by Trident only when used
in combination with ink and ink supply systems supplied by Trident." 396 F.3d. 1345 (Fed.
Cir. 2005)

300) Independent Ink, Inc. v. Trident, Inc., 210 F.Supp. 2d 1155, 1159 (C.D. Cal. 2002).
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California WY AHAL E3AS BFsta Aok st AR E
S 7FAA ua B olRd ZAVE §lokal WA Independent InkAR7E Al
AR Eo gk ol FH FAZ AASHA] P o= o] =2 lllinois Tool
WorksAke] ¢FA 4 (Summary Judgment) A17%-S 9183} TH30D) ARFAHH
A& o] Illinois Tool WorksAte= 270¢] 3AL7F A&l A AAL st ot
= Ae TS d5TeEMN I FHS Hddgiong wd A o

H
H
Belol ueh SHAY EAVOE ARANEL FIATD FePE AEol

ANFAR LS AYAYH L] RHES HUsAT. AUTAyde 539
ojuf Azt@ el EA7F Shermant A1xe] AE&& At &7H= AAH
(market power)E FAIT= AUHAY o] weh AYAPTHA]
wAstoloF gohar AASEA T ARt A #Ho wEw Sty i
i EEEE 719987 219 Hr7l= I AAZ Shermant flwro] ¥, 331
2A= oldd FHE WMESY] fstd A&7 Sdelv 71E‘r 2 FEnkst 74
AHN SAHE A sl ok AR T0) AHHL 7H2T= T
A (per se illegal) > 2 #ste] gt 2HRZ A3}t 71%%71% g AR
= Y7 st Fas oW FHEHHoERE I AYPAS I8 F gle
E st Y 28y BdriEe] £ E T (modified per se illegal)

o

A¥oz WA we SHAAL AFANLL D doke Al o
% 1

i

efferson Parish Hospital A}

J
9 Lowe AMA0NG]A B39 5 o] &8 A AZAMAL FHATD

51 &
A &FE 7] Wl o3t WS E3+o llinois Tool WorksAle] A=) u) &2

301) AHAHE S oA Jefferson Parish AFAolA O'Connor tiy3e] o748 A&31ith
302) 3AAL 396 F.3d. 1342, 1344 (Fed. Cir. 2005)

303) 396 F.3d. 1342, 1344 (Fed. Cir. 2005).

304) United States v. Loew's, Inc., 371 U.S. 38, 83 S.Ct. 97 (1962).
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CE Ul A e S E Aok AR 7
1) s 8AAH ] FAN = S5d] 7

ANEFEADLS A1A v 8 (market power)ES HE& Zo| oYz}, AlAXu]H
] 9] (market dominant position)& 7|22 3t HEE FHstx Uttt 1x

305) 396 F.3d. at 1345-1346.

306) Walker Process Equ/pment Inc. v. Food Machinery & Chem. Corp., 382 U.S. 172, 86 S.Ct.
347 (1965). at 178. (AW B Y-S Walker ProcessAbdolA] @aA9iwe] AHS F7o tiate] A%
of tigk d&F I AAAQ axo] tigk FAle] glo] whedt FEve g SHFAY Avks Agshe
A 93 AAGshes Aol FHAHoR HoYT)). o] AR ko] James Gould and James
Langenfeld, "Antitrust and Intellectual Property: Landing on the Patent Avenue in the Game of
Monopoly", Intellectual Property Law Review vol. 37 (1996) at 447.

307) 126 S.Ct.1462.

308) U= IAFES](American Bar Association), "= A AAAH S (American  Intellectual
Property Association) % 12| 7|Zo| A A&3 WA A (Amicus Brief)7} 9\1211 A™ WGFEE
HANAMNE A|E3}9th. Barry Nalebuff, Ian Ayres®} Lawrence Sullivan $& Independent Ink
55 95te] oA AEsHST) 126 S.Ct. 1281 at 5-7(2006)(No. 04-1329).
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309) A%, AARATH), 145- 146‘34
310) zﬂ4Z(AWXlHHXW?jXH ) 4% Aokl AFEFEe] te 74 59 o sl sl
Dot AFGAHE G s Aol Al Azt wiEY = pEjde] 4099 wEl ARdAlE A9 gh =

11125(7391)XJ17§4 AGA A AR FA <A 2007.8.3>
1. 1ARARRe] Al f8o] 10082 50 4
2. 3 olate] AFgAe] Al%@%% FAZF 10049 75 ©]4. Thk, o] Ao A& 100+
10 W¥l A5 Al [HE14 1999.2.5]

311) RS A2 %‘@.ﬂi(lmegrated Circuit)?] A$-E ®W, 1949d Y Awlx9] 7]&A9H
Werner Jacobi?} 57§¢] E#MA|AEE o] &3] HAAIE FALY ofoltjo]= zHale] E3|(DE patent
833366)F F3to] Al NG olg) 3R] oA R EE& Kilbyel oJste] 7]&e] ERAA L~

- 123 -



7b He 53Ut BUREETERE AMES 4FSHA HE, olelg Agdde AR
el F4s & & e Ta% 247 2 F Ao 2o

Yy iR Ss= PURRF7E obuEE dUR AR (improved patent) o]t
B e 2 A7 Ae R oiygt A%l webd = FUREFFROl7] Wi
of AMgo] HZA| ¥7IE STh312) HEAEFY Aol 1w dRETE O
Aste Zlwo] EAskE B¢ Buh whebd SRR SATOE AEA
o] kil FA3H7ld AgstA] gk 5d® 1 AR W wet Al
Aol diste] v £ de o] 2vde HE AT Folof st
g ASE o9A & AT k= Be] E£AVF ok ¢

_l

£4>
b4

A ANANE S ARG FHE, SHAANA AFAGel glke S
T

£ A2 seld S8 24 ol9le] o8 A 3BF
=

55 Yol FRMHE TS Akn S S AL AFAH
A

o FAS B e FIF AT 7}"5‘/‘3% dH g An. a2y N
5319 ABfde gighkel 5319 HAE ATsle FEoE FR AHEE
T At

shARE HE shte] EAle AR oW S87F BURARTQIAl obdAE wd
sh717F mi-¢- oJ@ue AHolth AAANT] EsjolA AHAA e} SHFA],
AR B RIFHol2E FAEYE FS 532 Fd9ste FFsAY, H&
ZHolE Y EE SRR FiE(stacking)S St 595 Y ASde

B7F 7 ) A 3AE S e AR HdorAe] JHsRT} Al %%s}ﬂl
Ak 2 19589 Al HxR Jdakelol oy} Ak HASRE HEoAAL, of2fd ¥R
20009 = EESMbE FAESITh Kibye dAEzE xddele vled o Eo%(Us
3,138,743), MEAF A thFd 53(US3,138,747), 2B AAEAE Axdhs Wil tid 53
(U53’2617081) E}-O]:tﬂ— X]?Qlﬂioﬂ cHti} ‘_5.512 =] O}oﬂq. 52 o]_?;f_ Xlﬂﬂiﬂfko H]ok;ﬁ
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A2 3710 A S0 duriEle] fJste] 7lEE} ofFolA L 9le ol v 531
E713ke] Aol b BURARTE 37 94 @v S3RA 7ed shEudle] A gt @
T 71eAEE A% fAET

312) sholdlz ks AR Aol M= 759 AR Eretal deAoiA o el 2ol
Az Qs AHgehe 71wl A9E s drke AUIE}.
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= Axe) BAo]y] WEol Bl wje otk
mpebA Al Skuke) AR See) 2A) e ARANA A9E 23
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= Aol ofye}, AFAHA A 9] (market dominant position)E 7|ZE 3=
HEE Aska ok 2en ARANE A9l A= AAAE Bekge] slo]
AR ARBAE AUTAS S % A TPIAA YU 725 A
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HuEolop & Aoltt. -yt WA EiEolH tgAsel] MELAERF

1= gofolth, sl RoplA BAsha g A% Gl FEel ARAE wh

stal Q= AE Ak fojol). o] sidel digt A= Justin Lee, "How KSR Broadens the
Evidentiary Standard of Nonobviousness", Berkeley Technology Law Journal vol.23 (2008)
pp.16-19.

314) Ao, AARMATH), 145- 146‘:‘4

315) A4Z(AFA A A ARe] +4) 97 ‘& Aol A A&l v b 39 o= 3hufel 3

Tt ARG Aol A Azt viE 9 T Frufdio] 4099 Wl AGIAE Al gthE

xﬂ2i(@ﬂ)xﬂ7§4 A A o ] wa}i A3 <A 2007.8.3>
1. 1AFARY] AP f-go] 10029] 50 ©]%
2. 3 olate] AR AR RE FAIZE 100389 75 o4 vk, o] 9o APgAf&o] 1009
10 mgkel A& AlL]sch [HAE/04 1999.2.5]

316) o] # AAle ALT, “HESUERAET FTHARLY AR, dETiASHESA
vol.11-2(2007.11) sF=rAbH e sts], 131-1511 3=
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FolstAl &

A FERAES Fe 53] ARG frdEelge o]y

Xl 7lEHQ F3Vbsde FHFH LR wiAlSdvE orlE A e
Hj =}

o

Bl
AN

py

H A

f
2
i)
>
o3t

D A HS) Aot AZANE A5 Qg Aol AYHow &
old Aolth 2 kel Aol H-fET EiEe] EAT 5 AT,
slcEieo) oSt m SHETE [HL(LEEH) o9 HET A pie] we) A

- 126 -



A3, FERERAEEY —HH BERERITR

L =oef ZA

BREERR AT 8o — 5y e T Re RIERKEE KA (refusal  to
deal)oll wet &2 Aoty AFAMEH A FEA ol fdH= i 1’
fsthfeol = (1) HAS Eihuibif(simple refusal to license)3l9), (i) #=gF =1

N

317) AWAAE Aoz AAANA groldl Ao gk =o] Ao APGAA A9 e &
Ay o F2 Ao R i 2007.11.22. A1 200258626 AUl w43 Ak 2
ol Ade] tigk P oz Ml “AAHAE ARSAk gk A A" e w5 EUA
o NEFAL A8, A2ElZ 1015(2007/12) @HTHEH 60-1079 Fx.

318) SR Al 2 FEA B WE2BX1F3E 719BY] ARl SRR 7)987) Ao R =
9 2006.5.26. 3L 200473014 &2 B o] Abde] thgh A ow o] BEAAYYS F 714
Z7]9] AYa diHgads)d 6152006 44HH71)(2006.12) HYE=AM T 307-333H =,

319) d= 59 Intergraph Corp. v. Intel Corp. 3 F. Supp. 2d. 1255 (N.D. Ala. 1998), vacated,
195 F.3d. 1346, 1367 (Fed. Cir. 1999).
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A7Fe) FrarREEAI TS 718 712239 39
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e AAS= Aol 21N oAl Adoltt. o]
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320) Michael A. Carrier, "Refusal to License Intellectual Property After TRINKO", Duke Law
Rev. Vol.55 (2006) pp.1191-1201.

321) In re Independent Service Irganizations Antitrust Litigation(Xerox), 203 F.3d. 1322 (Fed,
Cir. 2000).

322) Data General Crop. v. Grumman Systems Support Crop, 203 F.3d. at 1327, (1994). o|&|3t
Grumman AFA9] ElE=+ o] 3o Telecom Technical Services Inc. v. Rohm Co., 388 F3d. 820,
827 (11th Cri. 2004) GAAME 1853 Qlt},

323) Image Technical Services, Inc. v. Eastman Kodak Co. 125 F.3d. 1195 (9th Cir. 1997), 504
U.S. 451, 486 (1992).

324) Intergraph Corp. v. Intel Corp. 3 F. Supp. 2d. 1255 (N.D. Ala. 1998), vacated, 195 F.3d.
1346, 1367 (Fed. Cir. 1999).
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AR S T BAE AR flo)x
Be w97t FH50] 9t
AEFAL B B #d 740
2 EAHoz ausiol @ AAA tstel Awnmg
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B3 FHLY KIS V)RR stol MERAHS WG BA dolNE
o e FrhYoE meEsor & AAAE PEFE #HZ =I5 AAY
Aol th,

I B e 2

N9ELS 5AFS EsgolAaE Bl Fs #AAIIe A
licensing- out Mg olgtal I Frito] ESH|FFES ste B¢ °olF
45X (cross license)s= T3] ZHEE [UhAY AFstelol & =HE
g HAFSE7] 98 A (licensing-ind 2 olgtal 3H)S AFE-sioh o] H 3 A
o] x5 Bl H4AY 2E9YE FdEsta, AdY 29Y FYs &
7199 s SUsd + e 2FS FokdE L st= Aotk A= Frr
RERLE ZEEH FdS SUAII7] A% FEeRE AMEH, FEHoR

325) dl& E°] wolARATEV} 9Eg-Zo QIEY JaZzeels ALY A E o] ol
22 7] ko JYE9-=E goldlaste] FA eAvtal Aesls A5 W 71927 7F e 2
oldlA AHR oggd F eS¢ Utk

326) TAAHHN G AdAER e 3 mRorE AT, “AAX A A]e] &7 Wik A4
A AT 59 A363 (20079 39), pp.219-260; HHF1, “AgA ) A A -2 ol tiEk A
Mg AT FRY = =os FAHow”, AAAY. A140% (2008 99) pp.52-69; FRAUK,
“TAAYEAY BE A A BE A7) gEEL A367 (2006), pp.107-126; B “AH A
AR ARRA k] Tk Az el #E w=T EUdlA e FAA g 487, A2EA BE A1015
(20079 129), pp.60-107; ©] 3, “FAHAAUNHAS @] Huka] A AA: AFAE 29 &
L9 EAM AGAEBY WA, 1 A fAU|E", ABE 53, APEHEAAY (2008 99),
pp.201-263; 2%k, “ANIEFk EOpEE e ekt AEELE CARALS FASRT, I A52
A A103%. £ A56535 (2003. 10) pp.119-146; o]&-9], “Erzmgdx) drefd-g-2 & AAAY
A140% (20082 99), pp.10-23; olAY, “AWALTFAL W AARY", AAALA Y=
2005-12, =7 +9] (2005) 5] 2
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327) T 57] AAE ol BAelA B Q= vt o] Al Ul BAow FuA, “FAANEN
ARAFA: TAAUY el TP ALANE FaAFALE, ARAAT (2000, 2.),
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AR BHAA AT wAE

fr(freedom of contract)$} #A|2FAL] HAo|th war AWUHAL ‘Z234 A}
A9y A A9 'EAY AH'S AESHAA, A Afo dHE FxIo

= 4
Ak Aol tie dxe FH4S FAIAY 72D FZ o] 1= 3§ Sherman
He Aol 79 ARG AJAE 24T JolA A= i3 AF
AE AgstA Fethe &9 'FAOIE(Colgate) Ao = FHEHT 3l
T} 331)

VAZNGS T3 ANALE APstgoz AdGAE A4 o
W AR zFx| 9] DAL A A FBok adEE dxE 71ZBAAS AT QA
o MHHGE Ekdfle]l HREEZA 73t vs fYe ‘2a4 &
Aolx 2 5 dE AAY, duFoel g Ad PR AbdRe Ay

1

A Al e e st Jloew, AbH AAE Fxete] sk

d BN DR A8 AP dYE HEsA e -7

7b ki Az g dan, weEbA o] H 3k At el obd thE ERe
o=

2 ZAAASE AYPAAEES Sherman®y A1F L A2xd] osted A

329) Lochner v. New York, 198 U.S. 45 (1905), o] AbdoA e ‘Aloke] A(Right to
free contract) 7} 4 &AW Al14xo] o 2 Ax} 9o Fa3 3 Ygow AN RAHTE=
AMEE WEs] BRIt

330) United States v. Colgate & Co., 250 U.S.300 (1919) 39 S.Ct.465.; United States v. Colgate
& CO., (1918) E.D.Va. 253 Fed 522 o] Abde] tigt H4] o 2= '"Monopolies- Sherman Act and
Clayton Act-Refusing to Sell to Customers who refuse to sell', Yale Law Journal Vol.28 No.5
(1919.3.) p.505-506. ©] ARiollA ‘FA)EAPE AF4lo] Ak dulrh4 olatz wwfsh= ARG At
tate] AujE Ada3it

33D AHAE A olYel® ‘FACIE ARTE ‘g7 AR o]H o] wHAY, ‘HE iz ARe] gl
el Aol 7HE e e @stely] g Az Al ek d9)E AlAERaL
At olo] tha HA o 2= Erich M. Fabricius, “The Death of Discount Online Retailing?
Resale Price Maintenance After Leegin v. PSKS”, North Carolina Journal of Law & Tech
(2008.1.8).
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Ted 7 Aud 2Yg WRe] ¥ E3 WHoE olsE Zlo|th
Sherman® #2Z= ZHHES B3 AFGATE “AZA I E o] o =<2l g
5 2 fAYY'E 5HE FE&IHEAM FA S Shermany A|2x29] 3
&oll ol tu mi= Adle PN dX(intent)2te 23S FAISHHEA]
TAE B9l B AdBA 42 T A ZALS A st I
AAY] s FHee WA o S FSHAIE A WA
=

A, A B dHlE Ha3

NSIRE A GE Asl AAelth webd S A sl
t BE A5 2oldag sfofof sl AL ol

dol Blste] S Holgth= A A -’H@fﬁ}‘:}i & ‘El‘:]r.

o At Y2 oA E Continental Paper Bag Company ARzdol 4]
ol#g e A% nf UATtIN) v 3% A B oupel o] Sy Al
271% (d)@)B9E At “SdA= Ao SdS AASHA BF7U0)

332) Herbert Hovenkamp, The Antitrust Enterprise, Harvard University Press (2005) p. 268

333) M= AWt E AL S olfr=E & Y] Agole AR ZsrE A EE ARFIA]
5 FoAR] o] fR Fto] THAHES WolEolA &F /\}ﬁE oit}l. Campbell v. Acuff-Rose Music
Co., 510 U.S. 569, 578 (1994). thit 7hA & Hrol5o]#] ehokrhs AU 1 a2 o3 <l
At k. Azt dAEYAY] AR R Abend v. MCA, Inc., 863 F2d 1465, 1479(%th Cir.
1988) #==.
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2 Gk A8 HiAetE ASE BAE FA HHMEAY Bk
Gk Aol AAZE MYEHe HAE nHstHE o] 2F9 EYS B3t
E5 Ao FlfifEo) HirEHes AdE X 4G o530
mebx] AAPGS Aoy GolAiE o= FHAAR AR Fa 54
Ho gk AMYS st B¢ OE AL I 585 AMRE F UES Tl
A2E §|FA Fethe I Ao 2 gk wiks FEsAY, L3 &
518 AR&Std FEF e EGRAS BobA BRI S A=t
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fr ox
o
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oA AurH ARt EARE AL PEE 1 AARo=
2 Agsr)E oy

i
T
=
i
5

) dle1Ha B
1) Kodak A1
dqelFoeg SsAAL golAlAE st Aol dFIH= AUt =Tt
L A7 BHEste] AESo} 8 Al¢to] Kodak TA3B7o|t}h. 19970 A
" Kodak Aol 2 Kodako] EALZ] Aol Ao AR E& AFS-A
AR BAP] 8 R RFEFAI dolstalat v sk I A

12
lo] gHos E8A 2 ANA golaz ARL SAL T W A7

jud

o

334) 35 U.S.C. §271(d)(4).

335) BAA Gtths AE AHAAY YRAAE Aol Aol BN Aol A%
A wFol A EAVL 94 @ W A B3l 24 %

A Bele] AHgS Pal BHoRY BRI S e o
e AREEA BHEEY] f5tels A9A A}%o & A& Qg daEW A2E Alse R
e AEE A Z“é Te dEe A8 dom éﬂo}# A7) 2719] A5-o A A
E}1€] ”Iﬂr AHE =S 517] fJste] ARk v ZF 8] o= gl it 74(013} 3E
[ in o= i 1= A ﬂmo}i Ao, A3zo| 1% BESEE W fstde AHEE 8o
STh(FEY ABZE SelA ARE ARESE A e AREStaLAt she Aks A7) *E% =

o 2= Q).

336) Herbert Hovenkamp, Mark D. Janis & Mark A. Lamley, "Unilateral Refusal to License in the
US", IP and Antitrust Principles Applied to Intellectual Property Law", Aspen Law & Business
(2004).

337) Image Technical Services, Inc. v. Eastman Kodak Co., 125 F.3d 1195 (9th Cir. 1997)(e]s}
‘Kodak AFA’olgtar i}

mlo_i‘in:

n

O
M OZi o
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oA Kodak AF-2 wi-¢ o] A1 Akto]t}.338)

o] At A A9FALH AL Sherman™ ol 7|23t AAANLFAY b
17 IHsig . BAISEA T ‘KodakAbzl’e]l a1 “olu| =] HlaYZd AH| X
it(elsk “olm A HZ')Y= Kodak® HAM] &5 FHFstHA MHI=E A3t
= 5HE AuEIAR9E A 19870 KodakAts AH=E st 53+

< A7t FFA0L Kodake] ‘o|W|AH A T & 335 A%
to 24 Kodak#9] KodakEAL7] Aul2=¢f #d® AAo] ATHH Y
O & Sherman¥ A|1Z¢} A2ZE WA 7|22 3T Sherman
o] =2l KodakAR7b zp4le] Al Z 2 9fdll = JALZ] A7l A 2

A E S o]&std, FHA]  AHIZ AR(FHAAZFQ TEA]
aftermarket)) | 7} 2] A|GA W H & HolA7]E stAT= AHE
54S F4d3Eal 7| E(attempt to monopolize)st A TtH= A o]
A Y& KodakAte] S4F 7B }L kA AAS Y Wi, Ay d

ol21gh AR —;*—1 = F
olEdA e IS At YS Kodak-4 HAE AT AFAEA
o] #HAS FA B TE30)

KodakAtz ol 4] Sherman®oll 7]Zste] A=A A2bd o] it r Bz 1
stthal HAISE T d e tiste] Scalia R &5 392 WAoo Al o] A}
A AL FAFE AN FH1ES 7R A=A, Kodake] F3FA1%
AN ZHHe 7Rt FFEFAIZ] FAZIO gk M= Ao R A%
A& MolstHar g F 97t HIERES AR opdA| 7t AL AARH A
Adolgta A F A, ool ozt Aol thelA AHE ADetA|
S okthar vl AskATH
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HJE m
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wREE o]l H&H e g2
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1o Y97t FE ARAH

338) Hovenkamp, op cit, p. 269

339) o]= <k43}e] ISO(Independent Service Organization)©]2}al FHAFo| A= A3t 9oL}, Halo
A= oA sle] ‘olm|A] A Folgln st

340) Eastman Kodak Co., v. Image Technical Services, Inc., 504 U.S. 451 (1992)
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SE3 WRAR WG e o) YolA, el & B3P
o2 AAL ARAA "rke Mol ] AT X7t grke
o] Beste] olHd FFS s Aol Az Guletx BHHY F9ol

A g
Z71E & AJAE TFHESH HF 3}°4°]C st oA oldd FES
A5 sHA FATIL S HIESH o]o] AFHE FAMY] AFS H
A=t A (inter-brand competition)©] Wi~ X G A]AFo]or] & A7 A
o] ol9} e AYAA P& HEE AET 8% glogx
o HE& grlsteoof dhal AES WH T

2) Xerox AR
o128 KodakAls} tlulsic ALz1o] Xerox AFZB@olth. o Abl

N
H
o
B
29

A2 BA9F 1 REY BEE AR 2A Kodak AMAT fFARE AR #
Aol A S A2 E}O]*ﬂé% AAsIAT o] AR A Xeroxe EHAF
7] Az BYEE Do EFE 2831 AU, BAMY] D O AR |

o
i)

a

_

MBIAE Algstal e Q/\}M‘:P. XeroxAh= 1987 EARZ]e] BE& 50

HE BAZ] FiAE obd Afole SHAJ HAR7] A AH(Independent

Service Organization; ISO)Eo A Hvl3}A| st 4SS FHIAH

1989 Xerox= dF FHF AvIA Q1T ZZ 1 (on-site end-user verification

program)s &34 ®oh o] ZE O] Ex = AR [SOEC] FHig F

o] AAE XeroxAte] JHALZIS Fst7] flete] AHEHJA=AE Felstr] 9
+ Aol

N

5o A
N,

341) 259718 Arizona v. Maricopa County Medical Society, 457 U.S. 332, 350,351 (1982) A
S zl—*r.ﬂ—?ﬂi s th_.

342) SCM Corp. v. Xerox Corp. 645 F.2d 1195, 1203-05 (2d Cir. 1981); ©] AbAe| gt 2/lE+=
o7&, “AeAAT XA A2 In re Independent Serv. Orgs. Antitrust Litig(Xerox ®2)”, &4
AR A953 (2003. 7).
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ISO 9] 39 d, CSU LL.C.E 19943 XeroxAte} thE 1SOZFY] Aol
A gEst BE 2 XeroxAtE AU Z Xeroxo] 9= ST HEES 9
831, [SOES A FdA FE3H7] 918 A2 2 ShermanH S W
I FASEAT ol thste] Xerox= WHAE 53 2 AZA Hads A7
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o2 o]Fojz F8&H AF(sham litigation) 73-9-344), (iii) 53 AA7F THE
AllA 435S fste]l BERAR] 719271 E st = Aol olHE 7
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I steEte e dgdrtetar B g gloka skl

343) ol#e ey 4rF Hugel gk g AlolAR ‘Walker Process Equipment, Inc., v. Food
Machinery & Chemical Corp., 382 U.S. 172, 177 (1965)" AkAo] At}

344) ol¢} #AASIY, Fastern RR. Presidents Conference v. Noerr motor Freight, Inc., 365 U.S.
127, 144 (1961) 3z s ZRIALE I TR AL HE TV.3.Ch6. oA = o]+ 7luW age] 454l
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o] Aspen Skiing AbzelAe] Ao BlEot wixEHe BES SATh

A6t AHYAE Miller Instituform v. Instituform of North AmericaolA ¢ ¢

345) Data General Corp. v. Gruman Systems Support Corp. 36 F.3d 1147 (1994).

346) Aspen Skiing Co., v. Aspen Highlands Skiing Corp., 105 S.Ct. 2847(1985)[Aspen A ge] 371
o] A7EAANAEE A JdY 27k(Ski Co)ZF 1719 EAIAES VKA " Sleld=
(Highlands)oll thate] &A1 Aol TEo] 8-S W&oz 3= BZl(all-aspen-ticket)d] BjE 383}
I Qu7F LA 7|3 o] Fol] AHE o] Aok MARENES T= TiH Y] Q13 Akl
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3 271Fe] 9 Aokl HrhekA @ AL oo e EAd glE Flo] ofyet A Ul B4
ol Ao ElAS 7] 93 EAo] ATy #HAgte 2 HhS FRIITT B Ao gt
Abdeld, olg A BE Fo] FE Verizon AFAAA 9] Addgde] dAjete] d@AdS g 4 ok

348) Olvmpia Equip. Leasing v. Western Union Telegraph, 797 F.2d 370(7th Cir. 1986).
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349) Miller Instituform v. Instituform of North America, 830 F.2d. 606 (6th Cir. 1986).[¢] A}¢He
ARA o7 A&H Ed oAl A7 oks Eslo] go]AlAE we T ThA] ABgo|AlAS FolA ALY
& SHEE Std ARIAE MBEEelAAS FEAZ|AL, HFHoR A}fﬂ o shap AA Ak =
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o Hom FEete] oMz FE St Ave]l FWA AoE BUE

O (BIAMY S E TR RES] SR

of ] A sl E e Zadol U IS5 7€ UFHYe EujdE s
Tt FAANALS A dSAde] Jdotar stdof & Heoln olH 24
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() TR FEEY Bt kg
FhufAfa T e AR A3xe2 2 & AldE A5z A3E A3z 3
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350) A A3l HeQol e v)=e] g dukH o g A A AEALY] e HEA Z2
o] YA o|t}, Data General Corp. v. Grumman Sys. Support Corp., 36 F.3d 1147, 1187 (1st Cir.
1994); 35 U.S.C. § 271(d).

351) Z8d|, AR 7E W] oste]E ol gkl QstE olFEA AFA ) FHo A kA A
o] AF7L Alste] H&E Aol AQANAL THAdE FAE 9es Tk AQAAEY 7R 3
7t gistd= Al 7 (Market Approach), 97F <% (Cost Approach), 253 H(Income
Approach) ¢ AT ojujgt FrpHel| oJsto]e Qs X E Frlste AL A BUbssa, F
’&51 7}, &3] E33 H7Kballpark valuation)gtil &2l AR HS AAT 4= S ot

*o“’ﬂ*ﬂ go|MaALE & 5 glrpd FA=lo] Aslyo] AA 2dE] F9o] AT Aojge AL
] E-Oh:]— old] I3k Mo z= H&=A, “IT 71%3 W, 98-1019.
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sta] o] AAL tol A A FEEKEE A3Re2e}t A2BEE HE ¥ Q&

352) % 49 WA B BROEE B, FAANY AZRI201FANE AT A
BREFAANINTD AN BF AT PG FRAYE FHOE A=Y AY
(2007) 1-89.

353) W9l 2007.11.22. AaL 200278626 Aol A dA(ols} ‘F251 g olgkal g}, o] @A
of tE WAoRE ofBe), “Frmuzs wWaldge Y AAAY A40E (2008, 9)%% ol
AN w5 QU FA A ARANE A9 deasizdel AdALane 9y
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356) 2002.5.16. /174 F4AWALS 314 #12002-65.
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3. M= FHEEAY AAANFE AA LA} Bgdn] AETE
%

AR e] H8S 9% 2L 1983 A A7FgA
FAs6)e S HZA FASEHJAT. MCl FHEdA 9 A7FAH LS
(1) SHEAFGAE] ofgk Aule FA|, (i) ARI7F AAAS Al
oA A, (i) AHIE BAAGAZE EA 2 diAste 3ol HE
E7MsE A, (v) BAANGA gk Aule] A Fo] Jhsdel® ol AHst
= 73532 et A A He ALZE B, o] VF=
N A GHS 8357 T EE AFE-EH SITE36)

361) MCI Communications v. American Tel. & Tel. Co., 708 F.2d 1081, 1132-33 (7th Cir. 1983).

362) (1) control of the essential facility by a monopolist; (2) a competitor's inability practically or
reasonably to duplicate the essential facility; (3) the denial of the use of the facility to a
competitor; and (4) the feasibility of providing the facility to competitors. (MCI Communications,
708 F.2d at 1132-33).

363) o] #AL AR = HAR Intergraph Corp. v. Intel Corp., 195 F.3d 1346, 1356, 1357
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(Fed. Cir. 1999); Carribbean Broad. Sys., Ltd. v. Cable & Wireless PLC, 148 F.3d 1080, 1088 (D.C.
Cir. 1998); Ideal Dairy Farms, Inc. v. John Labatt, Ltd., 90 F.3d 737, 748 (3d Cir. 1996); City of
Anaheim v. S. Cal. Edison Co., 955 F.2d 1373, 1380 (9th Cir. 1992); Laurel Sand & Gravel, Inc. v.
CSX Transp., Inc., 924 F.2d 539, 544 (4th Cir. 1991); Delaware & Hudson Ry. Co. v. Consol. Rail
Corp., 902 F.2d 174, 179 (2d Cir. 1990); Advanced Health-Care Servs., Inc. v. Radford Cmty.
Hosp., 910 F.2d 139, 150-51 (4th Cir. 1990); City of Malden v. Union Elec. Co., 887 F.2d 157, 160
(8th Cir. 1989); Ferguson v. Greater Pocatello Chamber of Commerce, Inc., 848 F.2d 976, 983
(9th Cir. 1988); McKenzie v. Mercy Hosp., 854 F.2d 365, 370 (10th Cir. 1988), overruled on other
grounds, 117 F.3d 1137 (10th Cir. 1997); Intl Audiotext Network, Inc. v. American Tel. & Tel.
Co., 893 F. Supp. 1207, 1213 (S.D.N.Y. 1994); Servicetrends, Inc. v. Siemens Med. Sys., Inc., 870
F. Supp. 1042, 1055 (N.D. Ga. 1994); Sunshine Cellular v. Vanguard Cellular Systems, Inc., 810 F.
Supp. 486, 497 (S.D.N.Y. 1992); Data General Corp. v. Grumman Sys. Support Corp., 761 F. Supp.
185, 192 (D. Mass. 1991).

364) Robert Pitofsky, “Essential Facility Doctrine Under the United States Anti-trust Law”,
(Available at http://www.ftc.gov/os/comments/intelpropertycomments/pitofskyrobert.pdf).

365) Id. at. 25.

366) David L. Aldridge Co. v. Microsoft Corp., 995 F.Supp. 728, 754 (S.D.Tex. 1998).
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367) Berkey Photo, Inc. v. Eastman Kodak, Co., 603 F2d. 263, 281 (2nd Cir. 1979)cert. denied,
444 US. 1093 (1980, o] Aol R Kodakol 2327] Kodak© 248} ¥ /1128 4
g e 5SS AR st AgelA EHEE APl HPom KodakS A= &5} o9k 4
e dd71E TR S SHgstE ?‘}E}i FAsIl oy ojyg F42 wolEo AR ek
t}.]; Data Gen. v. Grumman Sys. Support, 36 F.3d 1147,1187 (1st Cir. 1994)% 722 X< #*
ZAolt}. o) Aol M [ntergraph Co. v. Intel Co. Ltd, 3 F.Supp. 2d. 1255 (N. D. Ala. 1998); 125
F.3d. 1195 (9th Cir. 1997) AbALS o9]& el AbAo|Th,
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Hj A Q1L A 9]l Ut

St U (satisfactory substitute)7} EA]3FA] &

rlr

Aol 4E EE £ A8 S flY
(v) NEANA e DA AE EE 89 AT AR 2
A AN AAS BN, A At §o FAL e

(v) 22k ARl dRd o] Bl EAskar flojok it whdd
T4 AEF Ee §99 ATE AAsks Aol BAS 57
Hoh A2 dule] i3t FAgAE foix e T

(vi) AHE Adsh= dl ABEAR7E |l

(vii) FRILMAEE BITERE7E A 1A ARE AT Aol ARG
e A= deth

(vii) D A AAA] BAVE HE A9de 53A 59 543

368) olol| st} w9 Areeda’} M-S VT EHESIL obfd Vo2 93-S §14
H3}= o] 2o|gtal H|#E} (Phillip Areeda, "Essential Facilities: An Epithet in Need of Limiting
Principles", 58 Antitrust L.J. 841 (1990)).

369) John Temple Lang, "Essential Facility Doctrine; IP Rights and European Competition Law"
at Antitrust, Patent and Copyright, Edward Elgar (2004) pp. 61-62.
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2) MW PERES] E T IEAE R A2 R
#9] Oscar Bronner AFdolA] ZE4Aduje] Adr|Foz HA| 2 A E7}
S0l AA" F AHALLA OH-F% o] %o Magill AF74373)7} IMS Health A}

370) Advocate General Jacobs in case C-7/97 Bronner v. Mediaset, [1998] ECR I-7791 at
7806-7807.

371 =44 HE GWB A19x A|18 A4zl APFAmAAIdAte] A9’ g fFHow dady]
HYE 7122 ¢ “F H dZapA A el gt 4oAEREE BN :

372) frelAe] 5 Ae FeEste] () FHAIES FFolehe RS st Al
7F AT el AAY oA R R =Y d4A 2 S

shel ARl AAe) =g Sehshu RSkl qlol WATIMGS RAH A8 Baxe] o
S (6 BAYAIR DA 48D 9L AT 990 AT, (o) UT 9
AR FRA ARG S 485 9E A So vFel el AfE % A @
S3 RS A clEes Ei G4a o B4, 7] % Aol el

wiedst 9 Afshe] A 2 o spHstele FAC gt fFEEsAdY FFelEe 4
AEpel Agste] gy Az AR gigk APdA fAE diAlE Flolgtar g
t}.(D.G. Goyder, EC Competition Law, 4th ed. Oxford Univ. Press (2003) p. 350).

373) Radio Telefis Eireann (RTE) and Independent Television Publications Ltd (ITP) .
Commission, 1995 E.C.R. 1 743, [1995] 4 CM.L.R. 718, [1995] 1 CEC 400 (o] A}A<] th& o
- D”\]-X]—O Magill®] ©]5& w Magill AFASZ Edt} RTE, ITV, BBC7} Holdadi= 2 ojdai=
A WEAE HUARA BA AN P WERLo kel ALAL A ALk, A AN
7LX} XV\J«] WE7to|EE itete SAl Al wid IR AFale] WA AS ATt 19854
Magille] §] 3AF] A AMEEEE Jlol 53 AETlol=g %}ﬂfﬁhﬂ] A AR W
014 H]— _Li:/_aﬂ] 1 = %_Q_O]J,]_ EOO]J _Lilaﬂo]]/}. Eool;q_ E E] ] _Lil%—]] :/_‘:q q_%
T WE] sfolgtolE ’\7H77Pq7} &t 271 A AZA ARA k] whel FAER BETRel =
7} AZE L GARRE Aleloll EAo] WA, 2057 Wb Tke|= E3te] FHESTh 19861 THA|
Magill& W57 =8 e A Alas g2A AAF1 w5dAo] g4 Ak 371 3
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RIS kb AR B golils A-o] ajE Favt
Ak AAFY =8-S AFst] 2HA oS Halste o 92l Fsol
Me AFANAE B sidd v 2o

IR skbee o] APl ZA17F E HolHH ol AE wEsdH o

o] Ak|ALZE Fostar, olo] wEt AMEAEY =¥ ZHE Apdo] ofH|
9l dlolgwo] 2o FxE HE FAIAT weEbA Bronner WA 7)ol wh
2} 9] dlolElM o] =9 1860 EEFXete A A 9ste] Row= dHolHH
ojithe A HALEC] HEAHIA] A= AAYATE AAZ o2 dAVFeA
o] & UItS e F A=A (EEEM) A g ki Bkt

IMS Health &2 o] FHH kS mikbi Magill AFA A 24 ) 2F

AFE Magills A2 AZEs 7|ke 2 g U7ta A HHs ofdis 9 HoldWs Hld T3,
9 o] wolsoA i AdEoA Magille ¢ WEAIES TAAUNLE A 1Eg=d H98]7)
o]& WolEo] WE3 ALl A 4;1% ZQEE Magillell Al Al&atekar W gich o]ol diste] ¥ 34}
7} ol E A7)k AbAA -3 IEE 15 1F(Court of First Instance)< Volvo AR1S 91-831H
*1 °] AL VolvoZl 53 o214 ﬁ Aol getrial g 3}5}1 WE3AE AR5 7]E Wt
£ H537] H8te] Magille] vbe &8 Brtel=e] &d8 Wallsly] 8 AAS PAlstnz

] YA 54E KA $8) A '% AR 92 WS#H%“* 5 A|g2z $juto] Hr}
3 3BT o] AR A ”é°1] A AL mekbie AR X Bk R
(exceptional circumstance)ollAl 5L (&Y 11]827‘ futo] = 4= glthar #AEF T, Magill A
Aol A= olHgl oeA Aol EAgttal BT A mdbi fiok Wiies 1) W
% 3 AUAER A AETRE UE N2
XV\]«] WE7te| =8 ke AY 3= ‘Eroﬂ Agshe PYAe AAALY AIe AT HA X
s, 3) W& 3A7E AAEE o] 83te] $EAGE ANES Yot SHEHA, BE A4S 9wl
on, HWE3ALY] RIS AWt MagllH WETto|E S fJsiAE 5 olgeE dE EXTh)

374) IMS Health GmbH & Co. OHG v. NDC Health GmbH & Co. KG., 3 LR femikbe, [2004] 4
CMLR 1534.

375) A7 SR Mphikbie] FEPlEe] Aol

=
gl
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TEFAEL 23 A

7]% (indispensable technology)©]ojoF 3s}aL, (2)
Pol A 2ulzE @ Foll o3t MEE AlFo] SAIHA ZstA
+ 7A(all competition)”S §lofoF ata, (4) 7=
objectively justifiable)® A R3lojol b= 471

A 7IES AAATEY FALAE A 230 E A ST
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e
)

o
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oX,

ofl |d
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e ILEES 1% FUET(2007): Microsoft AF71376)

FHILEE BITRAEEAA 8 AF T MLOENES 38" AR
SunMicrosystemsjit 7} Microsoftitoll &7 W AR Fo IF=ZA 53d
2 A de 93t BREFEHI W AEE tH E(Active Directory) 7]& 9
et A DA 2 olAtt. Y A= HEEE Microsoftib 2] APHIL 5o &
Ao WoHI YA

AbAe] WEe 1998 SunMicrosystemiit= A2l AASF A
Microsoftiit 2] PC OS AXE o]l Windows 20003} ZpALS] MW %G A #|
%l Solaris®] MAEHMES FHE7] flet] PC +JAA HFY HAaas
(work group)ell W3t F4l ZZEF(communication ZZEZF) Fol s J
Hol A|FE QLF3%FA, Microsoftil 7} AR FNE  AFI Atdo|dth

SunMicrosystemsjit=  Microsoftiit ] HAIAZHPANE FHIT A =oF A82

376) Case T-201/04 R, Microsoft Corp. v. Comm'n of the European Cmtys[fH3 %A 15k
J4A AbdelA 193] AAed A =84 ZA47F Ad5S o= AR AAIUAE o= <lgh &
A7t FAEE7ES &87) oldele ol fE JAARA AHES 714 agla 2007.9.17. AL
FHesA 1Fkee] Aazk JdAaL, Microsoftd] A+ 759193 (monitoring committee)ol] o3k
ARE AL BE AA sty 714 = )]
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Z fEkE o/ E st FYIEE BITEZ A& AlLsHAT
20043 FHIMEE PR AT Microsoftit 2] PC AZES o] Ao Xuj
A 299} Microsoftiib 7} A wlol| a2 A28l =il 9} 7 ASF= Server A Aol A
o A7t A FEABEE 7HAAL dval ddE AT oW PCE & FA A
(Operating System) A]Zgol Al A|ZFA W] A Q1 2 9)E 7FA2L A+ Microsoftiit
7V 93 a5 AW T3 2ol &% AWM PC AHEAET A28 ¥

5
A9 & 5 UARS e TEF 5 AT 20w 2IAMALY 3

==

A1 SunMicrosystemsjit= PC =G A Al eke] MAENMES SEsA] K3l
A A WA ZAA EZH3 PC A& A9 Microsoftit o] A=) ul &
APAAHAIZOZ Ao’ Heolgtar  HGkTh w2tAl  Microsoftiit <
SunMicrosystemsjit 2} -2 22 AAAZHE A3 ZLHER goldlAE
shofof ghrhal s} TH37)

() MicrosoftAkzdoll A ] Znfylt pERE o b 9] L

R 1%L ©]¥ e IMS Health A9 #e7|E & 2E A
all competition)®]gt= 871& $3}s} 75]7‘3/‘]-04%}% SunMicrosystemsiit: o

—

71e<S Alsstolol ki FASATS). FRILAE 1FkEES i 71e2
BFARA ZlEololof s, TaAdL 23 *l%"ﬂfﬂ ZHAE 87 93

et dA A A, “Microsoftfrds&A AR B2l thad A7, R3]
=

378) olgd wete] tidk W AsE= Thomas Vinje, "European Union law on interoperability;
What was the impact of the EU Court of First Instance's Microsoft Judgment?", ZAH FdA
T 119 EAR, (o] ExA] vlo]a= A ES] Rzl &53l3H Thomas Vinje WIARE
o] ApAL 719 W Abolu}, IMS Health AFAS] #al|o] Ao odat, Mo Eoldt WS
A Aol glokal 43kt
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e A2 AlF(hypothetical new product)e] EA| %A K3alA stedoF 3}

i, 35 A-L 3874 A (effective compet1t1on)% Rd 7 dokd 183k

AAA-] ABH o2 FF= A Xdte s He A AH] Avka B
Iﬂl

—

WPE2 o] AbdelA WA R AHAFH] dgAdn|
Al g 7ol
technology)17FeF HESIAL Ut o3 7 F&A 1wk B=s S
Argstal Bhgstt. Hukstd F iR 1Pl B4Aan] o2 JHAAL
Arstea stle™ ARl 7HAL A= 71 S AHATES
SEQlofoF shls Aoleg, O
ArrAd = Ago] 2 A7}t

Ao 7] o o] t}.380)

42l 7]<(indispensible

d

4. Frat
(1) BAEFR Pl EES Mo 1
H o AAHARAES FA PG BAA) A, FHE FHHOE TFH

o Ee oW JIES APt 7t AlEEAKES 2004 WIS 53l
A WHREEIE HE EdeATH3s) A EEKE A3ER2 A1 AA
w2 AYA7E 2 AMGALY] G5 S RESH WaEliste 39 E AFEE sl
T8O 2(ABE), MEF BAAAAY] A7ME R Hafiste AAE At
APt gd&oz(A4s) FAHstL 2 FAA<

NEHFORE HIEF 3

al
Y AR AszE AQEEUEEes)T ARAdRad ey fEo

)

379) MicrosoftAbA 3Ll 15%k¢ B2 % Paragraph 563.

380) T SHTA S 9 ARl Benett> A1l B w2 FHILEEE 155be] BEL Vel
< A Aol v@si).
(http://useu.usmission.gov/Dossiers/Antitrust/Sep1707_Barnett_Microsoft.asp 2009.5.5. &%)

381) AlE A3, dAEE, 164-224W =

382) A3% A3T(HF3 o]fglo] g *]‘%‘49] A BT £99 AEFF-gud] d4Hl 249
ARE e A, FHAY AlgsiE 9.

383) A48 A3Z(HFE olfrglo] MEZL AAAIGAR AF e £99 Aik-35-dvo] 5449 2
29 AR EE LS AdstAY AldtsteE B9,
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27} 5azd] By HEARZFS Mol FHRALSY o U KER
Aikel B vl 49 ely SUe] glolA B e P2
A9 BAE S AZAN AL AGAR) BAZ BRE A
3 $gad

ARAASt FHHA AFARDe Fol AP F Qe ol A2ADY
9 we oher FEIL §99 AFe] B ARALAN BhF M
A4 ARE $BRAADARN 2T AAALL 22 Qe B N3

AAAAE XY b0l ¥ R

AenEH LS SKAE #A%90 4 B5AulEe)s 38A, DRM(DRME
AYer) AF 5871%)2 BFANGT B 5 doe £32 H: Yok
SAW olgHoE A% Hol Ytk MENSPAL BT AFTIHE
AGANA YR o7t e ASlE BN oddn Bk 2y
Praus dule]l ABA AHE BohE Aol WHMuIE A G5
2HE BEE o] ohUth ot BARMMGC Al KKERY T BT

i
He Aot ARFAKEAAS] tFEY =vidES YAE B

[

384) JHoldel A A e UNtEozE= AAZ, ‘W AYALYS, AEEAT 133
(2002) 373-400" FZ.

385) 1A, AA=E, 200-201.

386) 5,%_‘3 GWB(Gesetz gegen Wettbewerbsbeschriankungen) #119% A48 Al4z9o] QHIAN A o
T dEgAN|E Sl o2 waEF MRl A A A8d TFeAds YA E Abdst
oﬂE1r

387) AA3) 9] HA=TAA FHFTEATE AL dgk dgAn|o] &9 O]X"’ﬂ FAAY Aolzta

o}o”‘x]” Fradkige] s 2007.9.17. AH Microsoftell thek ks 1S a3k
1% WTEREY 24E & wolEo] SunMicrosystemsol thE+ /LM I& ﬂia ek e
£ Wasitte AdA "4Au]e digte] FAAolgta Bz Ao] Bl

388) /‘1EJ— WA SKEE wddx FGANA L3 AR AR A& H A Z o] g ¢k
45 58 0}033} o] A& DRME] AAlgh= Ao] HHAQ EAo]A v DRMol+= B2 58] &
A - 55 A ol uigh AMEES] Foj= 53 tigt FAIY HAAE u]sty] wjie] 55
A T w7 Aol HAA Apelt), olefdt M2 usHYY #AS B o dddFy A
Bl a £t

389) AA SKEE A 4%, 489 FaL

uN'
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5, 1 AN AWAS =V T LARHRGS AR 9

ol FHE F= 2ol okvE AdATE st e Add 23S Erh
et Bedu B gt 9o AFEARIE EAs=TE s A2 BT
vt Ao dRFesd B FISAR7E SATJGL sto] AFAnIAA R
7F g Ae AL oyt mEtA AEasHAY] #EE o)A EEEHA

oot vt Agste o]l EAe, Hhufiite] B9 whEksE & & A

(2) Feitel vt R oAAUE e B WTEErE RS Btk

Ese S BT, et B RRT, ERRTTE TEE 5
Ak A HEETHF (blocking patents)ZF Utk A WA f3 o] smEEEol o
TR S BR4ERT (pioneer patent) 9} ci R 4T obe] TAIA A AT} o))
<212l &E%ﬁﬂ H]'i H@ﬁ%%ff:(blocking patent)7} )39

4 =
om] ¢ E%XHQ} ze fdoz /:;g Aare] E357F glow 68317

3| 1%‘
< E3E gtk ot o] g BdA e S FIKMR R
A= BRI eE 2ol AAlFY A it‘?lr%}ﬂ A FHoREL ALgE F
UTH3?) o] A-f-oll= HiveHEETet wiiTH b= oloF 7HX|7F St E T

= 8= ek BARRR e BERR e FEiF(competing  patents;

390) ol g TS Biflriohre] sl A=A s B RA o2l MY o=
ZolE FAg vlg7] e & 5 Utk olE GA(Wright brothers)ﬂ' BEZHA A FA44
Bl He7] S7iRgs ddsta, dolE YAl AlEY] B 587 FdsidlaL, o5 B
=3 ~3E1m4 °]F Glenn Curtis 5°] ¥|87]9] BEI/N(flap)E ol &dh JUUTE 553
“ﬁ} o] % A W | ez gtolE FAlo S Hth= Curtis®] 5871 o Wol AFEHAT o
R CurtlsA ”7H°ﬂ ek 5385 AAa] flaiAe golE FAle] 535 dAlgtelof ah, v
gt E A o] 9% Curtis®] AAISIEglolE Curtis 5815 AT = glom= A= T =4
o] Al 2 7ﬂ ¥ Aol (01 gholE A9 dle AdY, AA=E, 17-18W Fx).

391) <z ﬂ?—“ Aafre s QepEEor 5= vl o 4 dafeidel tg 53

9, ol rlo o rlr

o} e ER | gk EOﬁL A2 HeAl #Ale] JdE E3F]olt}. [Steven Carlson, “Patent
Pools and the Antitrust Dilemma," 16 Yale J. on Reg. 359, 360 (1999)].

392) ditj<e] a3ld AAFH dvlEd Aed 4 Slv Ul Eﬁﬂe E’—Fr Y3l 53 A4S
olg gt HEE AHEslA] FomA & Aol Az /Fd LeES] ”%“} 2ba}7)

Yste] ALESE AE odE & = Atk (Robert P. Merges & Rlchard R. Nelson, "On the
Complex Economics of Patent Scope", 90 Columbia L. Review 839, 1990 pp. 885-886).
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o] 53 HsistA FuM AFE MFshe 4o 535 TIHIND

atents; independent patents)

[e)
T T p
Qe & vk oleld SHel halAE AW BEY =t Fa 9

AdHoz At s Bedoletn ¥ 4 girh BEHolehE AL
T 8AE ASHA 23 UG BHL YHSE FIE EASHA gon,
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olr
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4
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Z V. 3.t ()& (helA =

she woh S 3k Aeleta @ lelth WAde KAkl sdo, A
= A

A 2 TR AEe BEAF SAIS =S [l (design around)E &
T A= A7t Aok bEEERGHE Fet 1 Vles ARRSHA ik 2e £
o AES #aA R XS F A=A FIVbEAEY AR A3
g 53d9 IHEAE Foto <AL 2AE AASE AAE T F UE
7t &= Flol 3urtsd EAolth

535 W Pennwalt ruleo| 2t %® 3te 2% F#(all element rule)ol] <]3}
of A+B+C+Dete Q4E FAH AUe 539 B¢ o] Ee FH8LE T
HeHA] = Afoes 537t HA fevh9) oldd 535 Hd 7|z
st S5 A7 AT B HA BEEEE € 4 dud ol b
wEGH7E bl Betal oS HelE oA ol g A9 Al HigHk

393) Carlson, op. cit, pp. 361-365.
394) Pennwalt Corporation, Plaintiff-Appellee, v. Durand-Wayland, Inc., Defendant; Sunkist
Growers, Inc., Non—Party Appellant., 708 F.2d 492 (9th Cir. 1983).
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o] grolAlEE AAStAME FHT MR Bl HAsiM e MR E
3§37k dol glojoF gtk Agol wetMe B Vlsoly dAE A=
stk gEstste] #d AR AES SAIE 7 ATE Al ERITRESE
7lEoltt

A A A2 9 FEF A 71FE V. 3. o (DT (ThellA Zsh= vbrt %
Bulgertelth w9 Vledds eXAE 7 Je ABUEAN A 7Ise] &
At Ardle BAMES 8T F ok olYd Z2ES e 453 Vs
olgtx & 7|Eolu Wol o ¥3 Ve HAgAA 1 AMEES A
& & ot AR KEibie Oscar Bronner AF7A39%)0 A1) IHA| o}

o2 fFHANE HHde IFAdee 494 WAERAE A5 EA5t
A oA ARl S dste AMFAS] BAS 95t floxe F He B¢
s Yusdda  FHA, HEEEYE(Duplizierbarkeit)?t  EEATRENE

(Substitutierbarkeit)ol 2t= F 7}A] 81& IFAHE JAAHTY] A JES

395) Oscar Bronner GmbH & Co. KG v. Mediaprint Zeitungs—und Zeitschriftenverlag GmbH &
Co. KG, 1998 E.C.R. I-7817, [1999] 4 CM.LR. 112. (Oscar Bronner AF1& Austria Al&A1%
S I Ao R Y o] A9l Y19l Bronners WHE-IEE 3.6%, FLTYOZ= 6% T
e AIERES 7H A AEALR $7978 Foldeh W, T3 Media Prints® LeRaR
= 46.8%, FAFJOZE 42%2] AFAFES Hola U™ Austria WH-olA FdstA 2741
£S5 Aol wigsle wl$dS 2553 90k BronnerZF AAE 9 v HS £33 AEE TS Media
Prints7} A5-814} Bronner= 9 917} Frd L i A182zx IRtolgkar A4 o]d djs)]
RIS Redbie Media Prints?} 7F4 W] i A]golA A X915 z231 &S 914
STHAE, 1) I AAE B7F 28 AuAE 86k & GA Ak A Ule] 2E A
AE AEAAC &, 2) AP ARHor ATt d 5 gl slolojof &n, 3) EAlE A
227F @AY ZAARD M7 flol Aol ZErbEstelof ghtha FAJEIAA, o] A=
ARE el @ anpdelA T o2 giAlgede] EAIEH, Bronner AHilo] ARl wiEHE RHEET
ol WA, 284 Aoko] itk ol fE 9 84& FFAIA ketha IAste] 9 AE §A
33t} 53] o] AbellA Advocate General®]$¥l Jacobst ¢ wladS HAs= Aol & Al
FrE st AR Aol sl £AI7F okt AAA A@dvEsAdol ofd glo] THE A
A7} oo} 2 Aol U 7FsAo] ofef gflofof it PAS BABEA (U] V)Ee] F
HAo] opd MpA 7)Fo] Hojofgtths UAS BAISHHA], AU Agle] i 7 3ol
A Z1REA SR AE Aol olejg yEdAd gk M= AFd wos a7ehH, ol #
ol o]& woll= A7|How 7 A Abel gk FARSE agslof abm, |y A A
THE 38T A AAFAY HistE B8 & F Jon, ©x] MaAPGelA AujH 2 el et
= oo s FEAI fiste] AA L] FAs] AujA A9 ol dIeAE Ferha &
AlshaA, o FzsE 2 v=re] MCL Ao, Otter Tail AHd 58 d38teA, o] AbAe] Ao
MCI] 57FA &7 AALe} fAVSE e fiifiane] o] 229 71%o oste] dS 33it))
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A B whel o] WFelNe AHAAAAY Ael@ael thalA B
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396) o] A o) AghAdoe] AFAMA A 9le] Fgo] He Aol thate]l RS ik 7]
A AL diAR 71 I I A= A Ad(irst refusal to deal)o] A7)
A Z91e] el dFsr] $3
22 Aldo] Ht=Al st Ao R makbis 8- WE2Z= H Sea Containers v.
Stena Link, Commission Decision 94/19/EC, 1994 O.J. (L 015) 8; Régie des Télégraphes et
Téléphones v. GB-Inno-BM S.A, 1991 E.C.R. 1-5941, [1994] 1 CM.L.R. 117. ; Aéroports de
Paris v. Commission, 2002 E.C.R. [-9297 %] Qlt}. (Korah, op cit, pp. 204-216).

397) John Simpson and Abraham Wickelgren, "Bundled Discounts, Leverage Theory, and
Downstream Competition", Am Law Econ Rev. (2007): Choi, Jay Pil & Stefanadis,
Christodoulos, "Tying, Investment, and the Dynamic Leverage Theory," RAND Journal of
Economics, The RAND Corporation, vol. 32(1) (2001) pages 52-71; Joseph Farrell & Paul
Klemperer, "Co-ordination and Lock-in: Competition with Switching Costs and Network
Effects," Economics Papers 2006-WO07 Economics Group, Nuffield College, University of
Oxford.(2006); AREEDA & HOVENKAMP, /d at 771.; {3} ##3}o] Gruber, H. and F.
Verboven, “The evolution of markets under entry and standards regulation in the case of
global mobile telecommunications", International Journal of Industrial Organization
19:1189-1212 (2001).

398) AREEDA & HOVENKAMP, /d. at 771.
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A7 23 A =233 (disk caching program)d} o] & S s= 55
E IR BA] §ghtha,)
PR ER

A= Hge] BFol= Ae] EMel A, R o1 1

= FAIHLR ol AEstal AT LA L4

= Terminal Railroad Association ¥

AN E pAATRE JtEAE AwneS ALA8E 1w, 19733d2] Otter
.

Tail #2405 M A7-AEE, MCL AHoM = ZAY A3g 924 A% =

399) Abbott B. Lipsky, Jr. & J. Gregory Sidak, “Essential Facilities”, 51 STAN. L. REV. 1193
(1999), p. 1219.

400) Phillip Areeda, op cit at 841. e FH A9 ZAZE Robert Pitofsky, Donna Patterson &
Jonathan Hooks, “The Essential Facilities Doctrine Under U.S. Antitrust Law”, 70 ANTITRUST
L.J. 443 (2002).

401) Intergarph Corp v. Intel Corp. 195 F.3d. 1346 at 1358.

402) David L. Aldridge Co. v. Microsoft Corp., 995 F.Supp. 728 (S.D.Tex 1998).

403) ot Bo] EAeE HHste] Mol Eo] H8H FoT WA= AR Foll Associated Press
v. US. 326 US. 1, 65 S.Ct. 1416(1945)[M]=r We] thi-e] AZALE 3|9o® Fal Sl AP &
ArTE SR Hete] RS FAE RS YANA AR REES s AAES AA - Al
2ol diste] Sherman® Al1x 9 A2z fubdAtiy FAIBIRE AR 2 FAMSE AR A9
AEol 99%<] A9 Ule] dIRIEASS Fetstar | 9ol Sherman® Al2x HWHS 17435 A}
Yo 2 Lorain Journal v. U.S. 342 U.S. 143, 72 S.Ct. 181(1951)9] -0l o] Lalad A&
Hagolgta & 4 s Aol

404) U.S. v. Terminal Railroad Association, 244 U.S. 383, 32 S.Ct. 507(1912)[0] AbA-& A1 EF
oAl HAR2E AFsta Y UiREY HRIAEE Y F3xF Terminal Railroad
Association®] FIAAAZAE 19 4 Qe 2709 RN BFef o]o] ddd MEAME, a3 Hy
g4 wE 8 S Y MEs BT F5s 29 Hol tE EE EAAA bigk FA
SAToZH, ofd AEIAE F|azFto] AuEIaL gl AH|E o] &34 faE ARIEFO~E F
HstAY 1 Ao QsHE Aol E7FssiAl ARl AW tHYS Izt olzfd dd
o] Y47t Sherman'y A1zxol $JRkdia fdokst Aldoltt ]

405) 410 U.S. 366(1973)["]= AW HY2 MinnesotaT 5 57] 9 F4AEAQ 91%7F @& =4
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Inc. v. Trinko 4 (]38} 'Verizon #2")S AiaggozZH o= HAE 3AHA
T}.406) Verizon HZAd %=

o AYHAY HEE WA &2 o] Atk HustH o] Abde XA A
AHY] Hhufiits BHORE OF AbdE ofy 7] wiEo|thaon) o] #ALe A
o]% W= Sherman®¥’d RSN ZA Y ANALI Ao whZm i B
< 524 HEEA AT BaAdo] we AHAS Ll 4

Aot 2=ja B A5 EFAHARE JdAE A A-Y FAIsAre 1A
7} d5stodof ko 2rhd0s) gy At o] o] #ES §

= h st
a

o A71E FFE AuAITA Y SHIFARA T AYG Ul $H4E BF 54183 AW Otter
Tailo] A7) % 3| AHmunicipal distribution system)oll thale] zpAle] H7|E3FS AREHS

2 A7|3FIANERYH TREE AV AAY SHARE ol&ste] F&7Fe] A |
3 = Ed(wheeling) M5 A5 Ao A AWt S Sherman® #2392 SHstaA o
Hopa #dsigich ],

406) Verizon Communications Inc., v. Law Offices of Curtis V. Trinko, LLP, 540 U.S. 398
(2004). (o] AFAL 199613 w]=EAH(Telecommunication Act of 1996)¢] A7+ wel 7]&
A GASIAA A Verizon A AAARIAR] AT&TFe] AS Woy fA|7]de] sk ol uwf
gt Al Asbdel AT&T7F A&etes § 3ellA AT&TO] 17291 Trinko WHEAMTA7F
Verizono] AT&To tiate] A&l o] apasithd Al7]sk sdolr). o Ade] A4S A
el A8ke] Sherman® A2% WHS 143G o Aol ojg di4le R4S 37
Stk AR 9 wAEmERS S EuEde] g vt glew, ol& QA HA
g Mo E w74 Ktk A $ JMAF e d ARG S A8dtthal stox AT I
< ALe] Ag ErbAS 911 AN digk Aol Elbsslithe Floln=E, o] EAlse
789 DA RS AEE X7t floy, A7 o] Au|e] FEAME-S At 1 Heeh =4
S &Y a&4 HAgke] e A4S e L wolsd gtk BAS.

407) Carrier, op cit, at 12009.

408) Carrier, id, at 1208.; o]9% w5E o] BAS SAAGANA AlEEALe] H8-8 A FH o]
gl olgshe Ao Hou o] Bl &rta HATh (o9, “SEuel S oA
AESATA7| 2T At AAl 7189 AgsE 2 AU, o]ds W UAgREAY AT -84l
Aol glefA AEFAIZ R AR ARl 71Ee] #A7, 2008. 5.). AFiHYe]l A AE =]
FCC(Federal Communication Commission)2] #@3&Fo] FTC(Fair Trade Commission)e] #3dlol] -4
s AR IAE AL ol AS FoT "ot dvka 2t o] AR e FAITAN
of oJsto] PaAduel o] o] AAEI e A elA oA BiFEs A8ste] AT o A4
2l AoJo] gl AlREe|AY] wiitel o9} #E WAL A HUS Wolt), o]gt FAlgAL} 2

2 A5 Hto] BAE o] x| % et o] Hgole= AR wAHfERe] 4875

shokar 2o,

i
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Aot Aol w= Mol WolsoAl= w4 o2 AothAam)

ol FRelM w= welo] B K] 53] Soldls AEy LA st
A7) s @stE AALAIES AAG Aoz HolAe Ferh AXA
AdE deHo s FIAAR A4S AL AR gk 7P FEAe] =0
I Hole ofkF SR FALAE e Ao FAH] Aol v W
BlE=olthal) o2t S3sjdxte] dAEsel 8L fiEloleta sk
tEx g

BAE(LRRE ol o9 fRiee] B9 FAwAlM F g3t FRAND 2z19)iko]
b EE371E V1Tete] RESHE 5359 geldllAE A= Byole A
oy R SHFAYA AP e D A& Aok

FEE BIER A7) E30] E Tleel WE AHAFEY] Soldas A

|
Fozxn BAAe] AFAS B
1ol gt &0l 7 Aeoln. 5
to license)o] old 7]9]&7]|E A=
Aolatdar st ste Aok B AW goldlZ i (conditional
refusal to license)e] 7-$-o &=

o] E Ao|t}412)

N

Bl 2hol Al fHifi(simple refusal

5
FE A, olF FTEA AFANES

409) Carrier, id, at 1209.
110) 2] S8)9e] T ARoIAe] ABE o9 2.
A3t x

At SRR AN daAE oo,
“Esjue] ZAANAE-FFUATA AL AP Aws

Mg FHoR" AAAAF21 (2005.1.);

dad, “oJekE 53le] Al ik A7, dEdietn WAk =& (2009.2.).

411) o]o tizlxE o] A A4 g

412) AREEDA & HOVENKAMP:4=9] #oj M= g glo] Al Ao n|sle] A% glo] o] AF
2 AUl A1zY FElolEY A3ZRE AN rleAe] Brka AWshiA o] B8 sl st
ojof gr}il Er} (AREEDA & HOVENKAMP, Antitrust Law, 709a, (2nd ed. 2002)) at 219-220
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Al Gl 25S SFAHIE HA BT 5 S Aot

eyt 49 s4AHAd §]-/] A AR A A B LA IES
Arlghs oAl BFaddes &0 ARSStAL Tk I o= W FF
Aulgtar & AS iEffi(facility) Zidedl AFALNAL 2 FFHo A
(intangible goods)”} X&E 4 A& A} e =TS F3H7] f% RAe=
Hlth ol#3 AAZIES HEel HIFo & W AHANAE d5FetE &
T Ad= Aol AAANLS Y Bty dddEn. a3uH SFANHY
FALAA = FHY B9k FASHA o] Fold FheAde] =nal 2o vt 4
A FAANEA oJet] BERAFANA BALAE WP e HE
HE@ g BAANN AES Fo] Ut ool teir= & ukite] IV.olA A
Edd

IV. MR AT 0 AT IS O R
1. WA 5O M e T
(1) Bl o) Hare) WA

FEIHE A% BaliRiEe] A4S fElA oY =7l 2AUNE 3 H
S358& HiEd Fol Wolof gtk fHdte] EIIAIFA AT = Aol o
M M 8% Bdo] Il S5Vt An 28 iR EE= 7
=& 599 9o HIHA e Aex . 28y es5d HREY F
23 75 53 delM BsHa lon, Fgo mEts 5o o
Al BSEE TVeS AREStE Aol §29% titd & Uk ol¢ e By
o|#13t 53 E AT (essential patent)e]etal $r}4l4) IHH FA= LA
Frare] Beto]l fA ¥tk ot 71& 2l 371 EVbsstte ovl= 7

113) @A) F9FEA Al QualcommAtel U EAE A8 Folnl, 1 FaAd o) shbh &
W17l 519 TERA Quilcommel Aol BT AR A TA4D A0 B
A FUTEAS HES FAT 5 Qe Aol

414) Rudi Bekkers, Eric Iversen & Knut Blind, "Patent Pools and Non-assertion agreements;
coordination mechanisms for multi-party IPR Holders in standardization", Paper for EASST
conference (2006) p. 2.
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2] gto] gltb= <9 v|(technical feasibility)e} 7]& 4
A#3sl7] o] Hth(economic feasibility)~ F 7}A H]E 71T

A3 E5AA s F&l 55 A&t A4S AlFe 53 2= (road

map) & AAH] Al A AGHET o of" Tso] PAAdA d

1, AgHoz AEsgota st 1 AFS 7|23 By ) 2E AF

of AQ37] 9% B 537 e e omqm
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e

=
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T o
o
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i)
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1 )
A 71%% Agshe AL oty & 'IAFAdulEe S8 YWt EE T

E X }olzi, Gk Ere A4 AREDh 28y EAe waikT 4
BfErtolth, T PIER BN BAMC] WETMEMS a0l ohdst
S ool vk E AR o uE By (I S

WHREMEC] X8R RS F Y o]F FHEHsla Ye AAAI} HIEHR &
o wd BAA AT 87 A 2 ste Jdelehd i E e B 7
sHo2E QAT F e gl EAT F don A

&

Hog g& JeEs

ato] AAS ste Aol og7] WEed 9 7IFel ostd AV EsA &

415) Id.
416) 44 “dF(commercial success)S BIGITHE 2 W= gL 98] e A9H BEel de A
559 f-Fart gRoRE A5 559 iAol dSS dFd] g 2344 nE 8
71%5& 3t} (Continental Can Company USA, Inc. v. Monsanto Co., 948 F.2d. 1264, 20
USPQ2d 1746(Fed. Cir. 1991)). ©hvt o]2]g AAlQl Aol Mugo deke] £77F 57| $18iA
T 49H e 5eATE @il ASATE EAstoF @tk [n re Huang, 100 F.3d. 135,
40 USPQ2d 1685 (Fed, Cir. 1996)].
417) & 5ol =4tA B TAA N A3 P AlAE A5z #1338 A35 (gt O]‘IT o] Th2 A At

o AR EE §90] A, B, Bolo] D5 0209 AHS EE ARS AL, FHAL ABHE 9
o) % ANY AP ol 0] A ﬂxgwxu AE 42 B, e, ojo] B 42)
240) A EE T ARSAL ARSHE B9 SN BEHoleke golst s
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At Aol F97E Al old WA adRE E AYAE AL st
= 9% H AA A HA 7

EREE LR ol o) eto] KEHEC 2 A Fratifh e FH L BEERGH A=
2] fle] frko] BUME(LEERSCl osto] AAH o HUER Bitel e F U
o wEbA EEUEEEC] EAskeE BFole (UEHle]l EAste Afoln=

(@) 23 ANl BAATLAT FHH A G eolalze] ZA

1) &A19 27

AN A LB O i LR AT R AR A LR o) A A Sk 384 Fol
= Bl aarh BEAEANA AFHA FAANAE ol ATt ZFA]E ofof

o]-&3td 2xF A|Fozol AAHS Hol(leverage)st= 7A-F-oll vk HFIEHLE
T QA ofH AP Ao R Ze Ao A AASE AAATGAA A i
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o7 #jAste A Zhestoh. 2y RSl ol fii(compulsory license)
= Fall FrrhES] AR g A 7R B g AL L o] Fod B Fi
{t(dilution)®] A=} MHEHES Tl AAS 2oz A7 IS

T e WHEEELE HAMRS iiEstel A olor k. olFHA &4
A o BAAIAANA WMEK TS = e 71FE AFsA doh oY

&
i

=
ir

AZ A Aol Aot et FASAAS wiAgE 4S Felst
SAEY EAYE =AAZ F Atk Posner FALZE Olympia
Equip. Leasing AFZAo A §iGhe A R3des AoA AAYAZ B53d
Hal dt= Aol ofYgte vl AW AY #2489 HAES FRlstHA Al
oA =148E 7WJ— A= A AR steEt s A A A ALl S 55
gholAl ~stojol & Uk Ql oF-E FEste A

73 e Es Aolgtn Eoh4) asjEE Az tid FAHAI=E F
xq"ﬂ gt AAL FAsta, EFAANA HAgES FASH7] A= H

S oAl A7 A FE oo} s} 420)

ol
o
£
Jm

i

2) 58 FRE T HE pTEd W bl
delreoz BAT=E AHHA< 7“374011 el M5 A AL T <]

SlH =
A= EEAER A EAN A mHE S HEstedol 3k 2007\ LR 1

FPEel MicrosoftAbd ol A A ’?}9}‘5 ENZRZEZTL J)&9 &AA
wilE ¥ TR 3, dAVIEe] EASHARE v HiEH VEolBR
Zleolth. webA o] Afole M L R AEY FEe&S g
2 Fhufhiae] viE G FolM e BAS 58S 9 TE2EZ
G ARH R Faste] WYY Wi olF W <

121 Microsoft®] o 12slE o] ALY % H {54 Microsoft= &
EHEE & A B AR dojue Aol A" Tl BAH
BARAH 02 Microsofte] T2l Ss|APA] A2 2uzte] FA4
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A B bUoaE E]
ox
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>,
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flo
oL 5 X
>
O
=3
f

el

418) Brown Shoe Co. v. United States, 370 US. 294, 320 (1962).
419) 797 F.2d 370(7th Cir. 1986).
420) Villarejo, op cit, pp. 527-546.
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S 2AE F 3, S BHAANE A EFEAAE g 58dA
ZAE FE F e BaAVIEY 5Ho| ofd AEAFY 5HE F3 FUH
ZXol&S ANFEHE FlA AEF e A 53] oxdte utE |
= o2 JA| qFAF o ok st= WA T EZ Microsoft7t A3}
AHTE HdEA Bt FEl ARtel A kRS RITEEEY AAAAEE

(3) M IEE A bdrh o] Hikk2)

AFBALE0] ZAE A2ZQA0FE o2 A= A} A=slojof 3= FF
WAARTFOIh, i % By AT R R A ke 2 5714 A3 3AHTE Q178 shaL
Al MHYE 230 FFAPAANN AR G2 2R3 9

t}423) F-H L[ fEkbie IMS Health AFA 2 15829 Microsoft AHA

T el dF5 A& o] FHATE FBEIAIE LH H AT A2 =
AL 92 KodakAtd ol Al 93 3 3MAH(business justification) 9] &
Fol thafiA =7o] AL, FHZ & 4l Ak(subjective intent standard)425)
7F AR ER T O o] FRE WolA He A FHA dEE agste
A5 golAaE Addte AFGATE AAR &t A= APGAE A A 9

421) HeA, ARG HIT71€3R2), d=5g&EAE (2009) 221904 e 424 719
A7t BT F ASS AFsidth 2y ol dEiA AT HYE 2714 1E8AE 4
Estojof gt} A HAlE AN ZFEAAE F5e QAN TER7E A8 THARIA, EE
Aol osto] F-E#X 7HX1A, F HAlE AZLIHRE ko] AR AH o QA E 33 &4
FFS o Ayt oj8A] e FHA Motk 53] A 18 AT fdsteof gt

422) ‘Business Justification’& 74 @¥dtoleta Msh= 3l tiste], ojn] AW 9] AHgs s 8o
Q1 kel Pi(Business Judgment Rule)'#He] E[e] -2 lste] st K% b EEAL
Fily e F9A EE bR E AY9slTh

423) Y 2007.11.22. A1 200258626 ALstelA &4

424) Microsoft AF1¢] A% 354 14HYo] I 48 wolso]A] et

425) 125 F.3d, at 1219(9th Cir. 1997)(4&%] Kodak II).

)

.
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YA 457 A PUOE B PAL BEO WAt ZAFH
£ ASE H5) oldrh webd Mol AAFTol o F ATl

Al s Kodak Abds ©EE A A9FLHALS FHH J= AAE
AH&3te] Kodake] 53] W2 FEF3 AzAd] 9dte] Howte wiFde 7
ALY AHAES BEEAY. AT HYLE Kodake] 532 i3 5
2] S HES BT AuisirE A-SHA BESE AR Adads
2> (business justifications) &2 EB}EE ZA® Holu, A4 BRF FHd &
Fatthar shAA, FHA gAE HGo] ot HFH S ATt dhrt

Al FABFSA T2

°1e1% Kodak AHANAY WA B=o] HsiHE F85 828 welsh)
g 3%, o9 FisE Astel BAAE HAT BHOE HolM2F AM
B ANA AT AL A S Fusty) fste] golMxE AR A9
A7 BEsA @A Hel 4 BEsk ShEsl #ud £ 9 Ho) e
Aojo] gAl HER B/ FHA gAbsh gL 9kt obd Aoz =
Fy Apade] Flzatel AAH BAL Filo FAANLLS BRHES B

HHAS E23 ALACAM AR A3E2 A13t A3z o] AR A

AR AAGFANZAY ARARDE] RS SRFH AN A BA
ERlolehe QPHBAG] BEo] sAstolol T RHolBE, AFAMA A}

A Ao Aol S ARl td FEI o=y H2s 7HAA A

126) olol TI3te] Xerox AHAS A% APFLWAL BslAAE TR AGES WA £ e W
AelaeI, 19 A5 Sesl Ba4m AIAL A48 A0 b Gria BAdg
.

427) Douglas Melamed & Ali M Stoppelwerth, "The CSU Case: Facts, Formalism and the
Intersection of Antitrust and Intellectual Property Law", 10 Geo. Mason L. Rev. 407, 426, 427
(2002).
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Z9AY A9 e Fu TAHALNA APol A= BTy W
Fol WAPL olf2 FAANE HET B3, WHANA S o)L
akel ANFFY WS DA, V1N ET BPBAS FAtaA
HAE SHAEe ARAAE T AL 5 s B3 FALA AFAN
E ool F7hA AFHE oloe wagdstel AFsA AgE ook s
FAHA ZW (i) DA RE DHSFANDY DAY THIA 1Y
of AEHY, of A BAY WA FPRAe BARARI} AF DAG P}
o9 10% FEA A, (i) 2L TR AR FFHOE oFAAL Y
A, (v) HOTIH AUE @ BTGB FY A7RY FI 9% 4713
229 £9lo] Asd A 5 UMY FFAA B 4P ZWS F

Ao BASE oGFe)

sl o]l el = 252 s Fskal ol HlIFo] Kol Ao A2
TaFdAS B4, 7AS7] AT 5Hez2 Sds willfiistls Aol 7he

436) E31% AN E 4A ZH@*?L A724(2003.2.7402). $-2vetoll A A /\I?'JOJOV} A9 A
oto 2 E3% Fuo]x|oA B 4 9}” AE B1E xgsle] 470tk () Hl=-ElL wlFle
Az, (L2, W & ”ﬂ/‘} Yol #3t E317F A4et o]f§lol 3dold Ul EAHAE
olFE AT Elo“’ft] E382e] BW’VL EAAZE et o]f Sl 55HY FEo= AAT F
FAANAE s (80.11), () FEF(mifepristone) A2 (22~ A k3] AF Aol FFst o]
glo] 3dold ] BAAIE o|fE AHFHoU JHEHY oofES a Az B gNERS
24 A o]f7} Qe BAARE Batete] A 7124(94.3), (i) WEH X 8A “FYH (22 A
Ok3|A} wmHbE] A Ao iE dae] AAH Rudsl2 olgw FTEou AAAAS & Jre

3] o]ddo] gl Ao IR oldte] HT 717H03.2), (iv) FTelTo] AT T =
ME~EAN IEER A28 1k WAL FH TRl AGAIt e AME Add
8%, gt T3 olols & HEE EOF" A1072 A3} A3E T35 oL Y] &
3 dagt A9 g T AGE ATslod R ARIFHEH06.11) (www.kipo.go.kr
2009.6.7. HAEH%).
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437) ol2fg o] gk HEH Q] AR WAe, AYPTEES olM Y JAAEA, Hr)e ?i
T AR A2=, 49-78W @ ‘AlFE, “frst I Iy B 1 a84 Bt &
A, adign gighy Heky whaske)i=F, 2006.12. 243" F3 ST oY HIEE ‘g‘ﬁ
TeEs| e} o] AHAN AAHE A9 diete] MM AFHAT}E o] Fox ok gt
= FHA A, AbARl AAAN T AFgel A AFAATE o] FolHof gtk HA= ot

438) Regulation (EC) No 816/2006 of the European Parliament and of the Council of 17 May
2006 on compulsory licensing of patents relating to the manufacture of pharmaceutical
products for export to countries with public health problems
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439) Ciba-Geigy$} Sandoz 7+o] ¥} Monsanto] DeKalb Genetics Corp.AFe] €15 AbAo] AS(H
Az, AAE=E, 270W).

A= BA A sl



T FAWAAI ] da o] AAAE] FFS PAfol| o AAA €]
of Ml FBES AT AW A2 AGstd SHAY Tz AHH
AteHs A AY, otd™ #d e L:% 7H?<4°}UW st nst #dE 5
o] Fxo #AH AFgS T

S ol gk gl BE Gl ‘OW 7 frostodof & o] = A
zofato] Ftdelth 8 58Ho] S BAA mE FAZRAZA
ABANE FAE AL jJrEL%‘lF A5zl 7123 Zo|th40) 53] A
Aol 71X FFol nH = A= PP ZofHo X3/ WIEA 1Y
ojof g} A HA AU 7}%} A Z237F Bol o]Fo4 WY F9 st
volth44) A A A AFE T "= A] 13 Eojof & Foko] TRIPso|th442) o] %ok
A3zxe IJPd7o= 6}04% o i e A S ‘3%04??‘:} T A BFE T
Aol A3 FASIL UA eFrhae) 7} qH
o wak & & U= ﬂﬂézﬂ%% 7}A] 2 9l1:‘r.444 TRIPs7} 531¢ 91
ofel, =7k 219 Ately FH< ¢ AHES S i bt 7} G
£ 3t HAE O WA dASI Avhe HAA 9ok e AbEEkE 2
e MAgstha steEle TRIPsYREe] H A= &8 oz Erth
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S @ NP
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() AEFkEO) oI % B
1) L S A she IRAAE e 56E AHHQ I4e
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3 gpoldlAE wrow FAAN goldis A”T AF gl oleg

oft

440) THEZOF ASFAQ@NAL “7F HAFE BN} 2e Edjo] ojale] Hoju Wy e

3!3/‘}il?—‘51 A = Qv FES WAE] fete mRlEEEe B8 FAsE YHEAE & F
ow, mHEEEe] Yoyt 1edt d&-S A s FEEA| ohldt Afol= 559 B e

@_Q AT dnkar sk ok

441) o]#sk xoko 2 'mlg]xK(Paris Convention)'©]t} 'Patent Cooperation Treaty(PCT) Z¢Fo] )
t},

442) #HHE FA= 11}%—% ‘EFHAE AlokEA o] 38 -TRIPs Qo] F #Ao wx&= o3k

TAoR” WZE 527 535(%¢ 560%) (2003.5.).

443) TRIPs &4 94l "“‘% & AbFFA 2 (ground approach)% =259, NEZEL ZATA
12 (condition approach)$ —Zr%%} 1, A9 A31xE NER Ao HPCﬂE o)},

444) TRIPs7} ] 2ok} i 5= @8 @ 01:44 ey oma} =7} 205 Abelch A9l b
A ARE R 7Y 7he e st WMAE | WAl 1AshaL E}L A, () Al of
Hee RS T ke A, (111) DK(EJH:FF«] el d}i —‘i: ﬁ”@g —‘:ri O‘E‘r—t« # Solt},
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FH b fEdEe] H3 e 53] 59 AAIE AASY F AS 7 &Aook
sttt o] A% Aol A HAAS Effi(foreclosure)dt= ' E AEHELR AT E Y
FAE AAstE HHS HFHQA groldlzo FAZE 2 Aol
olglg F&F O HE L FEERGHS] AFANAE FEYNE EFS olFE
539 HAAIE AR A IS AMESA] XIEE AU FF FHE
AHEE A9 FEF AR OIY SRR F AR AS S AVl w2 A
S5 WollHa ste WA O R o]Fo A Fo|th oo thete] G
Frgell 71zt HERERAPIRES & F S Aolx, AFHOE HAE N
of BiFEENRS A AY AT F S Aotk T2 A9 99 4
EOF BT AEFEKE A5 e A4z FHE VIE EES 9% 2o
g iEE R mEIRRE st IR ANALII mEIEHLE Bate A
Aztste]l B 4 dou Ao 2E SAEAS SAE 1EEstd S Fshe
BALAAE B A & & HWE 7o st FAHAIE WHII= Aol

Al A s 2o,

2) sRHIE ek el REIE

FRANN Qo) T MplES BAS, £2FHoE MEGHE S
AT A AHHe AAPPoR AR A WY AN A=
FERGE As7h dvkus) IPARAAI} AABALRE KilGT I
A A9YYE S BP9 WURKHN'E 439 3999 FAd 93
BEe e A9 TN T4 3 0 2 AWAS WAstelol drhe
23} o]

1)

o 9
X g
éo?i’-ﬂ'

445) AR TAIE HFA0] F
CRIERAES AEAE 3
AE FAOR, AA AT
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Bole FAANALIY gk JAFe QoM AHRAE T W o
T FATCEE AAAE G Aol Thestud ol HAke WHE
o= Ae AdEstoiop stojof stal, HFHo R A FEoE oW =
13k P95 Wt ddvde J(ESA) AL 2o

3) TS ZAEle] A
B RS TSRS L] AR Faelth mhebA mH G
£ ASeE 298 A7 9TAA WARE AL okt 1YBE 29EE

AF8t=S sfojok & AW A= piFilwel 2EEE 24T AU} )

Yo a1

B Ao g B okrlste]

(e=]
=
AHAGAATL B 5 Q7] WEolth AT oleld A

H BIECERO Sao) miEes 2AE SSRfAdA Foldas 2
SE A $OE HEE Su v ANE 2D FESE e 2D

AP HE AANE e PHoE AT 2IEES FEstojof & Ao

3. ghojdl el thek B Al WAl (block exemption)
(1) FrRFEEe] o]zl ek BARAY A Al

TR A AAALAY goldlagt BEst FeS AR A2
1962\d ‘5-&{446) glo]Al 2o ot FA|(Notice on Patent Licenses)Z A&

2 ol o= RN 539 Soldlie dwtHozr FHIE

a

446)  oJ7IMe  Edle ‘B, dgxleHutility patent),  'WF=A] 3|24 Al(semiconductor
topographies)', 'FH.(plant breeders)'S X3}
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% ZoF ABIZRE WA ¥E o= oldlEal Utk 1), 1984 7
9 239 FrEEAEEE 778 2349/84(EEC Regulation 2349/84)5 A A3}t
o] AL SsldAzeol skl xoF #8sx 3FS HE&s= A B
Tl oo 88d 11¥ 304 AAHE TFA 556/89(EEC Regulation
556/89)€ =sh-¢- gtolAdlzo] theh &S Hal UAATHA) o] H T i
oA el gtolplzel gk FAMARJ] & kel wel =Ao] wASHA @
Eol7l vl2 55 WA (block exemption)o|th. T3l 7]&S AFESH AF Al
& Afrgol AT FEolE Avde BTk A& "ANAE o =
o7} RAyHAG. o]#d =9 ol 199%9 4¥€ 1¥ 5% Ao| ulz #H
240/96(EEC Regulation 240/96)48)o|t}. FHILFfs= 7178 240/9%6004 E=
AAE Urolr, z2+ A EZ(white list), 32 ZZ(black list), 3|52

(grey list)= FE3tA A& & FPHltke]l gl B-vola, F4L |
]

¢

s
STk

PRl AREe AR Felo] AAAckoln, Hae Aot Ao
BpplbEel T BRE A, oo sl AR} oloE AT & 9
% 588 F89 goldar THsR Utk o FAL AN Fa

2ol

st = g Llig #h
ZH® /18 WA (individual exemption)& Rre W o= A H A

447) Duncan Curley, "Intellectual Property Licences and Technology Transfer", Chandos
Publishing pp. 25-26.

448) COMMISSION REGULATION (EC) No 240/96 of 31 January 1996 on the application of
Article 85 (3) of the Treaty to certain categories of technology transfer agreements (Text
with EEA relevance).

449) Duncan Curley, /d p. 27.
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t)451>?l B9 BAE 9 ﬂ%ol g oz ﬂ"éé}?}ﬂr. =3 S wd

~0 -
Al H, 5349 HHE b (exclusive license)S =3}
A5, mekel A2 (sub-license) o] Aol 74 240/969 &5 W& &
Afss T 240/96°1 tiE BRI AE A€ sG]
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t} 452)

(2) Nungesser A1
E5HAS AEE AR FHILE imikbie Nungesser ARz1453)0]
Atk o] A ofo] A (Eisele)X &} INRASYE= Alolo] A AH 7)< AA o

d 2f o]
A7 @ Abdolth ofolANE R MY WY Sy MinEs dew
oA, Fd e S5 AL Ao Fd YoM =3 #Av, U W4
TS AR T9 9 Qlole A XS=R ste As AdsAt ¥
4L WY e AEH 2ho] Al (open exclusive license)y F=o] o=
AZ QA LAl FLE AGolA TE ABALAA ol A AE ] stA
BEF oY, 2227 AAS A F=F T oFE FEda, W Ay
A AGHA Bort €2 HAEH 2hol Al X (exclusive licence with absolute
territorial protection)t} Y=o Zf-ol= 5A ] ol A Wa¢joly o

450) A5l A dviA kS A dshax

_'Q‘_u
N
~ =

zxEdo] AAEe] A= olsh 2 Ak AREIE ahaL, shmslo] A AfolE E4 o]
G Actoleta stol Aok AZsHAR, A% AN} 2L Aok el ol s R A1
& X8| g B9E Utk

151) A B2 9] ALAE A ol AWNE S U old E Dozt L2
A e Aol 2 Aokl %A Aote R AAHA, Satelx £elo] THHE FAE

O]'ﬂl 2 49
452) Brussels, 20. 12. 2001, COM (2001) 786 final.
453) L.C. Nungesser KG and Kurt Eisele v. Commission [1982] ECR 2015.
454) ‘Institut National de la Recherche Agronomique’®] 2Fo].
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Seluebe] 79l

A9 AZE TFF 1 0 ARARWE AYATE WIsn Faha 9
£ A, RAS FANL G AAALA, AAGLA 5] FolF £
s Qe 5 EC BRdE H, 1 78 WEE ALoT A 53

V. A E Y] g 29 a7

1. A9 27

PAHES A ZIdEC] WA 7123 HAEAR S =S qhEst
AL AT shARE A ANGEHS gk gl ol RAEA Tl

4
Seld A=Al A Trol A2 A A o]

G
gk fEolle #Alol i

Jm

455) olg st golAlAE NHE glo] M X(open license) o] AEH= Mdo= ‘Had glolal2(closed
license)' gL 3},

456) Grundig AFelAe] FHFATHY ] B4 =z (FHsto], FH kgl e Ha} 2efvbe] #
Aol th3t =Fo&:= Lawrence F. Ebb, “The Grundig-Costen Case Revisited; Judicial
Harmonization of National Law and Treaty Law in the Common Market”, University of
Pennsylvania Law Review, V1. 115, No. 6(Apr., 1967), pp.855-889.

457) David McGowan, “Regulating Competition in the Information Age: Computer Software as an
Essential Facility under the Sherman Act”, Hastings Comm. & Ent. L.J. 771 (1996).
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o YA EHAA vl B FHY YIAL A & Uk 53 K
b % A%dE TEQAAE T 5 A Yol ALHE EFH7
Tl % EERAAS B AGPFOZE obvH AA A }

7] AN AGE AFE Fob ARE 3

2. (EASIE O] oSk Bl wF

(1) B4ALE o= 7ty EAlste 714 g8 gk fA= 289
st FENEA R (% E T (predatory pricing)ol™ = 71247 3
$(excessive pricing)ell taiA= JHEAY AFH 7 Jddo dustA E7H

S= dAlste B/ AS AE A S B3ste 1Al 7] B(sector-specific

H
regulator)°] B33sl= Ao] HFo]7] wjFo|th4sd) 12]a o]e} e HITHo|
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AAE e AT HAe wPse ARvlne AAYIY ge A 49
2 A%HoR AR F Jong ] FAG 2 A&HA wHo] AR
9ol ARF F2E AL dvke Al Aok HAW atkn oHF 3
of EFel FEF AL W WUE FANE AL ook & o] f7}
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2 ol PN EFRAFAY FEd 2GY 2T Al UE A4

459) Damien Geradin, "The Necessary Limits to the Control of Excessive Prices by Competition
Authorities—= A view from Europe", Tilburg University Legal Studies Working Paper Series
(2007.10.).
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Zo] o4le] A7t glo] YA wdel AL AT + Yx Aol ol
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460) HEHA HEo tsto]= W. Letwin, “The English Common Law Concerning Monopolies", 21
U.Chi. L. Rev. 355 (1954) #=.

461) Standard Oil Co. v. United States, 221 U.S. 1 (1911).

462) Lawrence A. Sullivan & Wolfgang Fikentscher, “On the Growth of the Antitrust Idea”, 19
Berkelley J. of Int'l L. 197 (1998); olell wiato] m&o] GAjoll HAol k= F4 02 = Robert
Bork, “ Legislative Intent and the Policy of the Sherman Act”, 9 J.L & Econ. 7 (1966)%%. ©]
of thdte] HiE= A == Herbert Hovenkamp, “Federal Antitrust Policy; the Law of
Competition and its Practice”, 2nd ed. West Group 1999 pp. 48-49.
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463) United States v. Trans-Missouri Freight Assn., 166 U.S. 290 (1897).

464) United States v. Trenton Potteries Co., 273 U.S. 392 (1927).

465) United States v. ALCOA 148 F.2d 416 (2nd Cir. 1945).

466) Donald Turner, “The Scope of Antitrust and Other Economic Regulatory Policies”, 82 Harv.
L. Rev. 1207 (1969).

467) AAAE 2006.7.13. A} FE.

- 182 -



=}
o
1
fru
>

W
it
N
=
i
ik

k)
ro,
N
)
o
fru
ol
£
o
k1
B(il
o
rir

é%‘f XWMWE A82x (a)ell A7 AHiA 71de] “HF A o]
S el e A4 =

go] Ay #A-Fs], PGS 1971 Sirena AFzo A ©]
=371 S37HE AAAA= HiFtrEe] =7t st Al
48 glo] = 9 =3 9Rtdde @Eo] dxu
19763 AUd RE]Z Abzio A @ 7)o =

g 993 AyE BE A7) #E38 AB] 2~ F (Service Charge)E W okth
S BATERAE G AR AHAPS ADSATE LA ks
AR H2 Etd g dFE HEE AUd ZE X0 9
Fo] By Rty shZ o] F3 Mule FAAH spx|e Hlste 7=
= el g BT A AEe] dde] Fsital AAe A HEd 7t
gy efell e AAG= O TAE A sHATH69)

United Brands AF4708 Ealo] A A ]2 AlGAE 24419 A% Aa)d

O K 1o FE 0 oo
2 R =P R °l2‘ o
T o L f oz —

N
3
rlo

o o
)

S

i
oxl

2 olgdtel Aol We 5 UE JHH9 ARE wohgozH AFeI A u
24 B84 AdtE FAS SelNE FETE SES 4TS P w
Avkan) A5 AgelA el AAANYT Fuglel fHdE HEd 44
32 FF AFANA A SHA o5 FRE 2WAFHY ANE
D ethe 942 AAL QE Roltha) B KUK i A2EE
FHMS 22 ZATH, ALK UAE FIAL Y, BBFE
P93t U5 29 DG VA FR TS 2R AL 1 BHOE I
S AT UATh S Rdkkie] BAR) S8t 35 5

468) Case 40/70 Sirena v. Eda (1971) CMLR 260.

469) [tlhe imposition of a price which is excessive in relation to the economic value of the
service provided(General Motors case, paragraph 12).

470) United Brands v. Commission, 27/76[1978] ECR 207, Rn 235-267.

471) o] APAS X3 FH AlZe] W3k nj=Fo] H|FE O Z = Robert M. Unger, “The Critical
Legal Studies Movement”, 96 Harv. L. Rev. 561 (1983).

472) Valentine Korah, Competition Law of the European Community, Hart Publishing (2002) p.
29.
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473) David J Gerber, "The Transformation of European Community Competition Law?", Harvard
International Law Journal 97 (1994) pp 101-103.
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475) T, BANME 1, 125-126%.

476) United Brands Co. v. Commission (27/76) [1978] ECR 207, [1978] 1 CMLR 429

477) HAPEAE dhie] @47 B 4 9lg Aolth Damien Geradin, "Pricing abuses by essential
patent holders in a standard-setting context; A View from Europe", seminar paper for June
4-5 2008 University of Virginia (2008) at 8.
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478) Id., at 13.

479) Verizon Communications, Inc. v. Law Office of Curtis V. Trinko, LLP, 540 U.S. 682 (2004).
480) Geradin,op cit, at 8.

481) Id. at 8-18.
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482) Id. at 9.
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485) Daniel G. Swanson & William J. Baumol, "Reasonable and Non-discriminatory Royalties,
Standard Selection, and Control of Market Power", 73 ALJ 1(2005).
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487) CFI, Deutshce Bahn AG v. Commission, T-229/94 ECR [1997] II-1689 at para. 93.

488) Geradin, supra note 460. at 11.

489) Id

490) Doug Lichtman, "Patent Holdouts in the Standard Setting process", University of Chicago,
Law and Economics Olin Working Paper no. 292 (2006).

491) Geradin, supra note 460. at 13.
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493) United Brands Company et United Brands Continentaal BV contre Commission, 27/76
91978] ECR-207 at para. 250-251.

494) David McGowan, "Network and Invention in Antitrust and Intellectual Property", 24 J. Corp.
L. 485, 485 (1999).

495) David McGowan, "Regulating Competition in the Information Age: Computer Software as an
Essential Facility under the Sherman Act", 18 Hastings Comm. & Ent. L.J. 771 (1996).

496) Louis Kaplow, "The Patent-Antitrust Intersection: A Reappraisal", 97 Harv. L. Rev. 1813,
1817 (1984).
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499) dE B9 ITUY A& BH S8A¥% #ddste a3 22 A4S 7 s
=
1. The ITU Telecommunication Standardization Bureau (TSB), the ITU Radiocommunication
Bureau (BR) and the offices of the CEOs of ISO and IEC are not in a position to give
authoritative or comprehensive information about evidence, validity or scope of patents or
similar rights, but it is desirable that the fullest available information should be disclosed.
Therefore, any party participating in the work of ITU, ISO or IEC should, from the outset,
draw the attention of the Director of ITU-TSB, the Director of ITU-BR, or the offices of the
CEOs of ISO or IEC, respectively, to any known patent or to any known pending patent
application, either their own or of other organizations, although ITU, ISO or IEC are unable to
verify the validity of any such information.

o
Y

st 9)

2. If a Recommendation | Deliverable is developed and such information as referred to in
paragraph 1 has been disclosed, three different situations may arise:

2.1 The patent holder is willing to negotiate licences free of charge with other parties on a
non—discriminatory basis on reasonable terms and conditions. Such negotiations are left to the
parties concerned and are performed outside ITU-T/ITU-R/ISO/IEC.

2.2 The patent holder is willing to negotiate licences with other parties on a
non-discriminatory basis on reasonable terms and conditions. Such negotiations are left to the
parties concerned and are performed outside [TU-T/ITU-R/ISO/IEC.

2.3 The patent holder is not willing to comply with the provisions of either paragraph 2.1 or
paragraph 2.2; in such case, the Recommendation | Deliverable shall not include provisions
depending on the patent.

3. Whatever case applies (2.1, 2.2 or 2.3), the patent holder has to provide a written
statement to be filed at ITU-TSB, ITU-BR or the offices of the CEOs of ISO or IEC,
respectively, using the appropriate "Patent Statement and Licensing Declaration" form. This
statement must not include additional provisions, conditions, or any other exclusion clauses in
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excess of what is provided for each case in the corresponding boxes of the form.
(http://www.itu.int/ITU-T/dbase/patent/patent—policy.html 2009.3.4.5E% %)

500) Thomas F. Cotter, "Patent Holdup, Patent Remedies, and Antitrust Reponses", Legal Studies
Research Paper Series Research Paper No. 08-30 (2008) at 51.
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502) Broadcom v. Qualcomm, 501 F.3d. at 315.
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504) Bruce H. Kobayashi & Joshua D. Wright, "Federalism, Substantive Preemption, and Limits of

Antitrust: An Application ot Patent Holdup", (2008) at 32-33,
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506) Id. at 32-33, 43-44.

507) Lemley, op cit, at 1917, 1927.
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510) In re matter of Rambus, Inc., Docket No. 9302, Opinion of the Commission on Remedy
16-25 (Fed. 5. 2007).
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A =y HHol Ae gAY EERT AFH AGEETl dstA® tE A
AAE ta BsA e olfttez A ATS A ez e W
Eol 9IWrE Aoz ARITW ol 1 FAE B HEU} ofd FAA
HES 9% qAZ BE 7t e ® olds, Ve AgEEs FIEt
Al ASAA AR eRes ZAY e AHA AFE Aol AuEs A%
A 2AH aede AssA 2 @Al ATho)

T e Ags 7HAA ae ETsk dRbH
2= ofyth ot ARAHA A EH AP T oS w BFT|EEA
AN A HFaart He Avole 22k AlolAe] BAol Al
FE= A Aoz BHEEE FAANALSTE Fopofof spAIN, o 9]
Ho® Fzoey FHE A3 B9k ol 7 golAAE Fa e A
Foll= mAlEusE AHAA 48 e sex she Aol &4 gt
FAe] B 55dA 5o =AY A taiH = A3EdA B2 .
FEH L B B ol AZAMES AL s ARIAEA OO
MRS 2] AAZIEde B e ARG Algel o3 Ao oidTtTe

511) United States v Grinnell Corp, 384 US 563 (1966).

512) Paul D. Marquardt & Mark Leddy, “The Essential Facilities Doctrineand Intellectual Property
Rights; a Response to Pitofsky, Patterson and Hooks”, 70 Antitrust L J. 847 (2003).

513) ti¥ 2007.11.22. A3 200258626 AY3HelA &4,
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AAA AR elafe] Aol BEAY 247k B gut o] Aol 34

A998 AFlN S il A4 AN A 5 Yo, Jew

Aol WA mAs 99 T WHELE sl AFlNY AAL £3A
H

4 % Yok o o)F s AMHY Hete] Fasitu
o L
T puy

A48, EERAEHZSY Z=<Y(holdup)

L =399 99
1. 99

‘Tegol#, F AL e AdNAM F ZAAE ME FYste AL
B E 7} (pareto improvement)S °©]F F UE, olHd FHE A
B7IE2 AAR S ste S A9str] fsted AREstE &ojojntS) F&
ol Bzt olfrE FAX A A FHE s H4, 2 2 o
Aol S7tete] AU # SUtet Al o AR AZdE F
o)t b SEPAAT AHFHoRE FEAAS FTUHAIZE ol Ae
A= AAle olels SFuistslr] 9 Aol Hdt= wio] XA F=

Al HH ALE Ao =

el o] Fol A ARAFAS

SHAE 7 AFo= S AAT AV 7] e AES ]85

FERT REe) Be FHo2 golias Adshe I
Z

A7F EEdd LT e = Ao ol EEHAE wEpA AR

J|m
Qb
)
1o
2
il
lly
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\rE
[t
Qb
)
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o
=
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=

514) Joseph Farrell et al, "Standard Setting, Patents and Hold-up", 74 Antitrust Law Journal,
603, 608, 617 (2007) at 603-604.
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olg g FEAF Y EAle F2FEFe F= F MY B} BddEH 2

Z Sty 7FAES STl 9 3 (injunction threat)dh= A olal, U =] st
U= 2EEH 28 H (royalty stackmg) = Aolths1) 7P EE e EAE

AeaHdY AN B (automatic
Agto =

A AFEE AaEdY. a8y
<

olty. shite] AlFeo] o
A= oY S dAA 2L
g, Aol et FAI ZLE S Fgo]

| o124 H7|= 3o olHF =L

Fofo
e7e 58 FEQY9NL D o BAS U J19A Bk

A Y] Bedoe wle ] Rt ko] ek wrlElE AL oy
oh i L RS A UL EEEE FAEe Ve BEAA
7b 271 € 7lEs AMESIES stobvt 9 R L7 HAY, dde Rl
GAlo o2 o]ujgt 7|ES AMESHE A|FFARES] AHES FHA KIl:

=
oAl s Adetes BFodx AL + Aok o] Aede UEHIlel ATt
3 = AAAEL vHtE Aol B2 ik ] (switch cost)o] EASHA HE
2 vkE & U "ok webA REER G &7 189 2EEHE WS F U
FHoE ZEAPAE & & IA Foh

2. =AY EAH

FEAB AT Ak sh= o= oI’ AAE WASHA =W Hili
ool B2 FiES AASe dERES §3 JAE Asietr] wielth o]
st e ee FihaY JEEl(tragedy of anti-commons) wAE ©F7| g
oh517) JRE A Q) R 0] A= ALlo] BFd 535 HNE o&

515) Mark A. Lemley & Carl Shapiro, "Patent Holdup and Royalty Stacking", Texas law Review
Vol. 85 (2007) at 1992.
516) Id at 1993.
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stel wobd 4 St AU 2AHE wohla 4 olth 13 el
WA 714S AgSE 452 A9 Jl%d LHAHE stelob doh
YA AW A9 R ES) J1Ee) DABE AFAES
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oty
)
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2 ooy E
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rio,
o
=
=
X
ol
ol
X
i,
rr
’E
=)
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(e}
=
E
5
=)
o
E,
ox
oot
o

[e)

o
g tE-Ee A BN 498 (cumulative innovation)O]I’_, #HAFH 7
=9 7} ¥th. 1A Shapiro®] F@F o] 55 HE(patent thicket)S 3l
15 stoof HIZA AEsIE = AThsY) agla SSHES X
2

Aol X 7Hd A He AL AR (timing)9] EAolth Tt A4
A7 FEF AE 7HAA 718 58E ddsta ol A F dvd
=Eddfete £V 28D AAE Ao Ty olv] B2 AN E
a1 %le AE AR vEid 597 S Aflle iR Aiae v E
23 FGEAAAN AsA Ao diubstd R4 &7 S31dE o183 £
EHQYANE & 5 7] wWEo|tk50) aejuw bS] 7Bl

2 | A% e Aok wE Rk e 5o
L oY@ BAANE T & 9l A3 ANFo} Qvk R L e A5}
[e)
‘:l.T

Z TAZE 2 F A= olf77F A7

N

N,
N
N
A
iul
AW
rr
J[m
ot
il
=)
N

517) Rudi Bekkers et al, op cit, p.b.

518) Id.

519) Shapiro, Carl, “Navigating the Patent Thicket: Cross Licenses, Patent Pools, and
Standard-Setting”, (March 2001). Available at SSRN: http://ssrn.com/abstract=273550 or DOI:
10.2139/ssrn.273550. at. 6.

520) Id. at 7.
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S0l E2 AEAS & F Ak HFEel AlFY AdE 48 2=9
FAE FASIA Fod dEHE olf7F HA7]el AUvh v ol g s
G o] WAISHA H Ao A e FolEN A e TFEHo=E
augA e HAaE AAE. olg HE AASAY] Wil W= g
o} BifiE kLA ge EEQRBHAE BAS7] 93 2XE AF davt dv=
A& 2007 St Eol A ER Al kAl A5

3. 55 =AY A%
(1) HRAEALRE S Ao e] A

S B FATE BRI LN o] BEE RS 88t FEHIHE 5]
e A 54 AFToM 5F7sY 7aS HEA Azt Vs A=
AL 7 A o+ A= Bl flolA FHiEdIE —FA1e) Al ol A
LS l7] HslHe LM = A7IS(E 3 dsiA Raise)S [
o7 AYd Fyol glojok ot whd HEHIlo]l EAdts A-Fol=
Z1Eol dgk E5AS JHA e AV FEHIAAE HE FUF )l iy
i, S5dxr EEQALE stEa shd B LN bE Vlees BT
2 AYsiAY, 7S WA 7] WEelt 7 HAE ]7]%‘3] =78t
A Feva st Al Alqtrlee] ol §olstal, AES #
EE EAER Bl &S AY SolA %?74‘/} AR = UAS A9 H
= 5°la °olFd F AT JA] 55dAe] FEdAA= e A
it FEAA7E BEsly] HsliMs Al HEAREEE(entry barrier)o] 3T
2 EAstofol o AlqpAule] FAHS g oy AREAEC] 4
71zl [ b(lock-in) ¥ o] o] B2 it i (switching cost)o] 48 =]
857 olgd BEE AE & F Atk

Kl

QualcommA}1522)0] o]# st AAZHEC] Z Fujd A2 HAu. oy

521) US. DEP'T OF JUSTICE & FED. TRADE COMM'N, ANTITRUST ENFORCEMENT &
INTELLECTUAL PROPERTY RIGHTS: PROMOTING INNOVATION AND COMPETITION at.
33-57 (2007), available at http://www.usdoj.gov/atr/public/hearings/ip/222655.pdf.
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87 BAZE He FASAAZA=GSM, GPRS, EDGE, 2G CDMA, 3G
CDMA, UMTS(Universal Mobile Telephone System) 522 =&+ o F
ol Zlesel Afsta TS 24 o]FEAEET] 7]%01]/‘1
Qualcomm-e CDMA 7|7 #d®E 140099709 583S Ri3ta AN,

& 3T 53= CDMA A|=Hl3 Chipsets Axst7] $18] B2<
o2 Hr7lEth524) Qualcomm-2 A4l CDMA Chipsete] ¢ 90%E Il sl
=34 AE 7ML e FARA, UMTS fHiES 98 547 5sdxe
HG3ka d9dar, EI UMTS #E4Ee] wel 2Hg3skE UMTS ChipsetS A 4ha)
I JAT525) FE Broadcom?20)> Qualcommeo] AZFgE UMTS  Chipsetd}
3

Ak Chipset2 7l $t=dl, 21213 Chipsets #A1Z3}7] 93] Broadcom

2

o] tEA] 9= 3te B3 53HAE Qualcomme] FA|sE AT
FAA 2ol Aole HAMEMAMES Fr7F vl Fosit. kst iy
o] EAFAAIAAZF Be X383 FAFTA ] 59 7IvHENE FE3517] 95

522) QualcommAtd-2 ofd] 79| AHEe] H3telty, EdHaAIE Qualcomm Inc. v. Broadcom
Corp., 05-CV-1958-B(BLM) U.S. District Court of Southern District of California, 31 Dec.
20070]a, MHH it o SHFXE 9 Aq¥7F AV @ A Broadcom Corp. .
Qualcomm Inc. No. 3:05-cv-03350-MLC-JJH, District of New Jersey, 31 Aug. 2006. AFd
(District) % Broadcom Corp. v. Qualcomm Inc. No. 06-4292, United States Court of Appeals
for the 3rd Cir., 4 Sep. 2007.(Appeal) 5°] o1& 719 AbA¢] At} Qualcomm Inc.$t Broadcom
Corp. Zre] EAL 20099 49 274 <P e gezx FAFAY.  QualcommAls=
Broadcome| Al 8¢ 9 19wt d&#|& 437k AAM AFskaL, thal &F GAlA= A Alg 59
BE AFE 9 Folsgivta REEJThCGIAE 2009.4.29.4F %)

523) o714 2G, 3G 57 FI}E RS A9 Al(Generation)Etal EE= 74°]E} &3] 71«3l

FRe] SAE ‘JrTOW Adigta xdgth WAt ofd=2 7jes 7o R gk FAFA7]E9
A}l 2 o] 2ANEG)EA YAE 7)%S 7utoz & Aolth =2 24 &S F AR Uy
=1 Global System for Mobility ("GSM")¥} Code Division Multiple Access("CDMA" 2.2 F&EH
o} o] F 7l AR 38 e AsEgo] E7Fse] wiEel mlwe A4S 74 dAEE 47

oth2 W2E ARgeh=d], CINGULAR WIRELESS®F T-MOBILES GSM %2]& AM&-3}al, VERIZON
2 SPRINTE CDMA "41& ARg-83i .

20) 05, “B1F AAFG B 4o AE AAY 9 AN, PRUAT AI8E (2006) 5-6
A,

525) 71«3 ##EE AFFS www.umtsworld.com/units/history.htm 3%,

526) Broadcom CORPORATION(®]3} ‘Broadcom’)& HRZIwl= ZFUAolAdx &4 H|t]e, do]g
|20 YEYAS 715 s 88 stE 9heA A% 7)ot Broadcome TAE, ofdE T,
gr] e ZFAIRE), vlolA=Z2 A4 2 YRE Alad Z2AYDSP) 7|€S o2 g9 A
2H-2-H(SoC) &5 #HE Sf=go)/AXE Y] A|~"-gH ofF ﬂﬂ"]’é«] gzRlE i
1:!1 _(1)_:L5—},E]_
http://www.broadcom.com/company/factsheet.php?source=top (2009.5.20.3F%%).
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Me FAdE ol FA7E a7HA, I FAVE APy, o] g
= HE#HE M (sunk cost)o] Ho], ThE Al&¥lo 2o @i o] AH YA
850, AAIHQ Ago] ALY Bt Aol ol2A H7| WEolt. wet
A HEEEA FERE A FEE et dasia 24l olF FAFAVIES
2542t B2 32l HAE FAFATES AXAM, HAUHE e BE
=e gAg Ald g 8kgid At ols s A83etr] AsiE ML
Mol FRZS ffsfiA iyt dasin. AP Hew iy 2o
Aot 53 A Hase Ve Ao AR ol A
Bl i BHeHdliol 2 4 7] WEdd SsdAe] F=4

(<]

1 A5
T-H e dgol s
AA FAA AFAGH DAY LFdA Qualcommeo] o] s &
&3t HalE fFrx(inducement)dt Z o] obd7l s Fo] EA7E H U529
Broadcom< Qualcomme] fEHE(LIEHERE Stog5 A5 5371 ROl
HEE st7] A 9 k&S bal, olegk of&o] AAA AHeolgta B
PRIEALERE R stola Al 87t fkldliro] =% frQlste] EuE il
2 AA3}EE 9t FA3}RUTE29) Broadcome &
g 535 LMY A8 S Sote] Hibirigiie] HEE
HEAL BRG] 9F S5 (commitment) &+ AME-S $WH8te] Broadcoms & 45
EHIRAS A 7)3F Aol Qualcommeo] EEAPYE T o FE Holf SHIFAH
ghopal 79k Aeolth old] disfA W2 Qualcomme| 3
A7y EEEREY 9FS FATL B 7 e IAE dBHY, HATHSE fE
S - AL FEEER 1A Qualcommo] ofy ™ o]dt F=q9f F7
A AFRY 7|22 AHEE e Jua A0
T gAY FEA B AR IYgH e EXge ARz FHE
=

b=
L Aeo] AMEHY 27} FRAND 279 2risl 2o 2AS Rekay)

o
b
of
ol
k1
o
o
SIE

527) First Amended Complaint at 2-3. Broadcom Corp. v. Qualcomm Inc., C.A.
No.05-3350(D.N.J. 2005).

528) Broadcom Corp. v. Qualcomm Inc., 2006 WL 2528545 (D.N.J. Aug. 31 2006), at. 21

529) 1d.

530) Id.
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A T LN B 714 mioR AR A MR HE
2dEe Azge A A EEEE A 29 e 34
8o 7 "1 SS9} 4Edor TEQYPE @ & QA HE Ao
. ol@d EsAAe] FEQBNS A7) aA amm&%;% V58
W Ed A BN ADHE J1ES HERFE YHe wodT =g
05 187 el 58749 o s Auss ASolE ki) i
2 B35 o845 Af2e HEL WA A Sal AR A i)

g

dAE Ve AMEEE F28al, FRAND 238 F343h5%)
Rambus AFeo]Lh Qualcomm AMAGIA FAHE ©F HEsh7)Tol 7B
TS (deceptive device)S AFE3te] AAIEY 537 ZF7IE0] HEE Fo

ZX FEARAT 7 d8e e Fel ¥ 5401] xF7=e A

W Baeto] pigrikol NAst] Aol tiek gglpES Al A sk oF 3
o ket ol2gt FH S WASHA HW, K S0l 53l 583t
= A ol BRI BAZ olds AU BORE ERITRE Aste
= WAskE o] H7] WEeltt o] A2 WSS AR AR RE
HHS {7%04(improver-original patentee bargaining situation)©] ©]Fo]X|&= %
oz HAud 4 Jubs®) B o= 3 JAIIFEF AR g2 FJAK

e

531) Rambus Inc. v. Infineon Technology AG et al, 01-1449-1583, -1604,-1641, 02-1174,
-1192, Unit ed States Court of Appeal for the Federal Circuit Jan. 28. 2003 at. 21. ©] A}l
A ‘ﬂﬂ& Lxﬂﬂ B e iREel tisiA RambusAb’t AbHFE#(duty to disclose)E lﬂr% slal Y=
2 oR= golaly] 9s|A JEDECY] 6}01@& AAJEP)E AESIRILE o] ARolA FRloz F4
<t JEDECA HEEFo|d Kellyw WolA JEDEC EP-3-F, EP-7-A, JEP-21- IE}L 3709 24
e ARSI ARlem, o] AAEL EAMEHE st doka FAskich ohek 19934 A

o= X“—‘,‘Oﬂ 550 oA HIEE VEe] Js AFd o R AASA V|2 ke A §l
AaL, o] H-ol thefA FEEERELRAG7E 5% EiEP 7|&e] A9l ko 7 AEEA] T
g QAT 5] el Wad 7)ES AAE oRE BuseE g A4S 19934 o] Pk E

of Z3hd j&olgtar it
532) o]# &k ¢ & W3C Patent Framework (Feb. 5. 2004)
http://www.w3.org/Consortium/Patent—Policy-20040205/3+%.
533) Cotter, op cit at. 21.
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534) Roberts P. Mergers & Richard Nelson, "On the Complex Economics of Patent Scope", 90
Colum. L. Rev. 839, 856-66 (1990).

535) Cotter, op cit, at. 18.

536) Id.
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Bk Zol SRFFHEHES 717 A =2 A % il
7E5) 2|l 29 J4-E M2 Fert Holop A= AolnE v &

BgEWAL7E ol g vl&oly g8 RHEE AEsHA gL = A5

= @4o] B IRE(deadlock)ol WA ADE 4= QIuh5%) gl v+ 533

o] &&o] A3)H FA FHE st Feg Fgolu, olHF 559

AAZE o]# st Fode 275 FFAZE £ AW, oy tXGEH A
T

d

A sidstH™d 2= mElHEE 5ol

(2) FHE L EES REERAES] EEH S

FE E AEEET B E A o] Microsoft AFz1ol A SunMicrosystemsol] o $F
ZR2EF golds A-Y #dd ARtelth. 7] AAIFFHAH A= ol
AMEE Fo7b Alzte]l AvEA AejAIZE 755, APZlA R L ko]
HHA AR E S Z2HA F32) gojdla AFEE 3 ACZ SunMicrosystems
+ Microsoft®] HififEdEo] 12std ZAolvk. 1dd] o 7]A e Eojof st
AL AES|AAANA oAEA olgs SUstd AT} dt= AV obd lkF
AFHER Y HofriRiEfR o] o3} st HEARFHER v HUiiEdE e
AHAL ZEe] o9& of®Al ®ujstETt e 2 ol Fastch kst fl i
e Fhsts AAAE ot TAs= B B, oldd $F st A
A Hiligogio]l A" 2 A olA 1%3%‘4}}7} PR Y]
BrasWe F3s] ZdastAY 22T Zol7] o & o]th.540)

() Wi(LE 9% B HIER) s B
FEQe Ssh 2o BERAEC AT BARE AL ohinh ebd
o A% el 4ES AxdAY) AN Bid 57t Basth oA

Qb

537) Id. at. 199X+ o]#fgt A 4508S YEHAAT 7L 7= A& A5 (windfal)el 3l
ettt gt ok

538) Id.

539) Joseph Farrell et al, supra note 485 at. 610, 622-623. ©| =X Farrell-& HifHIH e Fer
o AoA BB %eRM:(dynamic efficiency)©] L8] Fojof dhtiar F3Fsi),

540) Id. 610.
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Do B SSAAEY FYE AFCF Al FFEo] $FL F A He
Zolth, webs HITode B2 AFES st e 09 53" E(patent
thicket or patent ambush)& F3|Aokqt A F32E 4 oy I14d L 535
o] friEe] dF2 FIEo JS AF olHF HiES A8t AHIAE
Aibete AAAIEA = ALY F7HE ARl AR REsiAe s Ao

L2389 FUtE ALEY IR e AFE AR A i (pass-on) Al 7]

#1 3 Ao|t}sa)

Ay Ara} A AZAA o' FFAMA 53E HallstA= 7Hedel 3
a olHgt Fbede e Fsh] HE AT A (crosslicense)E St S}
= FdoE AEATS5 o] AfdE FFAAEl oldt ol A
Fg oA L5sAA7 s |+

Pl 5E 3% A2 7
)

8
oW AT LF FFo tste] iy LRy AR T R A ALtk ol A A A
a

3 s gla, dAVsE Ve gle

541) Cotter, op cit, at. 20.

542) o|E Eo] LCD(Liquid Crystal Display)E AZtste] B IS Zehdt wjdy gy F43| 2%,
A, F, LDI & vhdke FE2 FAE itk o|F 2007. 8. 6. Akzol oJste] A7]E A
AR}y ApEole]  AFARLIE BFSE Y] AFdl EdE 539 e Ued Zoh )
USP4,649,383: Driving method for improving contrast ratio of LCD. (ii) USP5,760,855: Guard
wiring to prevent static-induced damage to LCD. (iii) USP6,052,162: Formation of electrode
so as to improve display quality of LCD. (iv) USP7,027,024: Driving device for improving
display quality of LCD. (v) USP7,057,689: LCD having optical film for achieving wide viewing
angle by compensating a phase difference. 2 EE5o] 3t Ao|AXT (v) USP7,057,689:
LCD having optical film for achieving wide viewing angle by compensating a phase difference.
5= AES Aste] FAske 7led tig S8]olt) old tigte] AR AREZAME A AR}
9] 4719] 55 E Hafsiivta defdlolF dyE Hedo AFS A7Iskith (dAIE 2008.8.11.2
Zh). 2009.6.25. A2 AFZo thdk vl=r ITC(nternational Trade Commission)ol]A 2] Aol A <
2SR (A A A 2009.6.25.7F).
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st AFS AAE AL fleHAME olE HAISHA

g7 Hste AAY FEE A AT sAY,
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ok
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kv
P
i
Q‘L
s
o ag
k)

v Her w2 2AHY dEVHAS 27T g e, 5 535 4%
st Aol EsAxr vdEdor & 2IHY YErtds e7E F 3l
ok ol#3 ZEAYAE WA HYE 2HIAFA Y FaR olofxA HE
2 HPERE 5K 3 FPoEA olHd A5FHAAY E=EHYAE
A grstofoF sk Aol th549)

4. IR KOl SEA S AN wRENk
(1) HHER A HS E=dqy LS} Bt fraae] E=H39Y vl

R AEY FEAJYAE B EXLFEAEC] S8t Z&AA &
T EANLFAAESZERYH FdE oA MAAE S APt F54)
ZH(developer)7} AMdtes EAXALFAA 59 SEHAAN F5i &
Ash el vl B FEEERAG K] FEFAN T FEALFEALY EE
o BYET hiLAkME AZE 7hsdel s A mak de 284

543) Lemley & Shapiro, op cit at 1992.

544) EAg A 9] FEA BEA) oleh o] avte] JHAS AASHHA 1 7FAo = wilshlitta
ShH F-E AN ARE & 4 Qs ulsiete] Folo] A&7t () APA R J FEARS vE &
Abste]l AfrAe dgke AHa, () 98 AFEAES Yo AEs uldgrE dlskar, (i)
W ZrfALE 7H ARAETRS U E RS S HW ol FAE AR AT
T AL Aoty a#dl o|9} T2 Welke] FAE APHAeRE We Au|go] Ae¥T= A FF
2b7ke] o] Foix) A sl7] §lste] Al o R AR S W ARLE F= S ofwA x| A
7} S EAZE S Aolth Txe] FAle A9 covenant)S FFE dho @A AT = QS Aol
U APAAQ An]go] = olggt FEAt MHARE A9 LUy A g

545) FEY A18x9 2 A1y 2 FEH Al6x A2 A1L.

1
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o FAHD Aok $W EERAAY FEEYAE ARAaA WA
o1 A% ZAM Sdstel FAH,

1) A< 2o

SHFAH-E A3 2 FH]&(social aggregate cost)S E°lv e HHO=E
TS SHA

A, SHFAMC] AT T AsH Fulge A AHA
= =1

7= A= SHFAYARtelgt . ATdd = A= ¥ (false positives)
o} 1 Rije] H]&(false negatives), 12|31 3FZ ¥H]-E(administrative cost)
SO HE&S Hislsle e FHORE At oF IS5 559 BeUt
F&ita AFF 07 Apol7t e A2 AR AR AHlEo] FFAke] Hlst
24 E=de Aotk fHo ABfdde FEAETHRIE vl=el Hlske we
THEo lemg APHZ] AfR|E&S Fole FHo] dH5)
oj¢} mlusle] 535]9 B¢ A= 53H o SssELFA SAH AU
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gt @4 F9o 3fyetal Er} John E. Lopatka & William H. Page, "Monopolization, Innovation,
and Consumer Welfare", 69 Geo. Washington L. Rev. 367, 387 (2001).

548) 9P Y 2005. 4.15. AL 2004521246 Aol A fHuLS Fol59 JHs FshdaA
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552) o9 2008. 2. 1. A3 200471834 FoARFAARHL A9 dyd HHH=E= oy
2004. 3. 12. A3 2002510377 &4, i 2003. 10. 16. A1 200155682 2 (520033},
2193), tiY 1991. 4. 12. AaL 9078459 4, i 1996. 8. 23. Air 95713821 HA(F
19963}, 2905) ; i) 1993. 4. 13. A 92+8897 FA(+19933}, 2098),t1 ¥ 1995. 5. 26.
M3l 94415325 HA(F20008), 1547), 019 1997. 7. 22. A3 96718038 IHA(F2003%4,
1003), s 2003. 5. 30. AL 2001576029 #H2(F1979, 11858) &

553) H A, “IT 7] ¥, 17, 168-171.

554) vtz o]fqd o]fF =2 A o] M RdEo] AAEIL ek o] FelA EEH 84 7HF o2
(Efficient Component Pricing Rule)e] ¥d4e ATS 3t o202 AAFHATH o} o] o]&2
kAAel o]2olgtal W] ofHulal #ukEtl David J. Salant, "Formulas for Fair, Reasonable
and Non-discriminatory Royalty Determination", MPRA Paper no. 8569 (2007).

555) #7119, AAE, 98W.(H71F¥AE AL mEol A &7 Wl =g AEsHHA o]
A= ool FaAfAL BRI EXE ANaHAS & § fle A fAksiva Adata gtk &
A%, Adg FX9 AAF 24 A1 9= 1 gl (2007) 105-1079 F2).
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556) Damien Geradin, "Pricing abuses by essential patent holders in a standard-setting context::
A view from Europe", Seminar paper for the conference June 4-5, 2008 at University of
Virginia (2008) at.4.

557) Id.
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558) Id. (Geradin< A3 3Hd(product Compatibility)gr 71712F MAEERM(device interoperability)©]
g Rde2 MM S3ds HEskaL )

559) K#EL7T MEYIE EI 71 ;2}7‘7} 83 Foo] HE of2 AEY MRS 9 &
Q7] wEolgl= Ho| Wiste]= DOJ/ FTC Joint Reportll %= <IAst ek DOJ/ FTC Joint
Report p.6-7

560) 4= E9°] Microsoft’= Y%= API(Application Programming Interface)Z dwtol] F7)3le] =}
A MEERAME] SREE A9 AL AXE9 0 *ﬂﬂﬁl(ecosystem)% 753819 o] AEAE &
slo] YEQ-=7F HE [ fEiE(de facto standard)e] € & UEE Atk o3 Microsofte] F7W
API A& oJsle] @e T2 HELS WX oln] A wd APIE 8oz 7ute] H= 7%
of tigt MEe] F7HARl =¥ 1 BIE HA AEZL 8-S T ¢ A ok Microsoft®] API
= A% MRS WAl vth WInl6, Win32, Win32 for 64-bit Windows 5o] #|&H o2 7y
of ZRagmEA ATH Yrt

561) Villarejo, op cit, pp. 523-525.

562) Case T-201/04. Microsoft v. European Commission, [2005] ECR II-1491. IP/07/1567,
"Antitrust:: Commission ensures compliance with 2004 decision against Microsoft", 22 Oct.
2007.

563) Rambus: oA Dynamlc Random Access Memory(DRAM)ol| 3t 2HE]7} &3 Ao
B o2 M RIS A82ZRE NI TE Aol EAIZE HUth Memo/07/330.
"Commission confirms Sendmg Statement of Objections to Rambus" Brussels, 23 Aug. 2007.

564) Memo/07/389, "Commission initiates formal proceedings against Qualcomm", 1 Oct. 2007.
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Review, 1913 (2003) at 1929.
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1) FaF bS] %5k (Open Access Policy)
= olelgk FHNo] EAISt7] wiiEol M LR S FETFAPIBURS A
st 53]do] FutE = #HH A 7ol Ay U (public standard)ii
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IMT2000573)FE 863 AE7E BORSCEAME fRiEbE = Zlsdl ek fearfr

569) Damien Geradin, "Standardization and technological innovation: Some reflections on ex-ante
licensing, FRAND, and the proper means to reward innovators", Conference on Intellectual
Property and Competition Law Brussel (June 8 2006) pp.5-11.

570) Mark A. Lemley, "Intellectual Property Rights and Standard Setting Organizations", 90 Calf.
L. Rev. 1889, 1904-1906 (2002).

571) Joel M. Wallace, "Rambus v. F.T.C. in the Context of Standard-Setting Organization,
Antitrust, and the Patent Hold-Up Problem", (2006) at 1.

572) Ridi Bekkers et al., op cit, 2.3. p.b.

573) IMT2000% International Mobile Telecommunications—20002] ¢FAl= ITUZ} 34t FXAEA1S
9} 3t AR AlA o)
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http://www.itw.int/ITU-D/imt-2000/DocumentsIMT2000/Est-Growth.pdf.

574) ARE7E UM T BRI 52 Pl ITU(nternational Telecommunication
Union)& E34 #(patent policy) A|1ZoA ‘ITUE E3 oy fFAMe A B9 2 eldA 5ol
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243} on]-Qualcomm} g9 PR BAL Z*‘Ei”, AREANGD A11E 73 5d 239%
(1999) 24,

575) ITU-T¢} ISO/IEC IPR policy, members/experts are encouraged to disclose as soon as
possible IPR information (of their own or anyone else's) associated with any standardization
proposal(of their own or anyone else's). Such information should be provided on a best effort
basis.

576) Ridi Bekkers et al., op cit, 2.3. p.6.

577) http://www.ossos.nl/index.jsp?alias.
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579) Wallace, op cit, pp.4-5.

580) o]} #HH Al#E S tisiA Carl Shapiro, op cit, pp. 24-25.

581) Ridi Bekkers et al., op cit, pp.7-8.

582) CompTIA, White Paper op cit,. p. 26
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fol ERHE bt JrbshHA &A1Y ol fsiM AHFE

s sl
Ao R RAAAES eusta, o] YEd olFe] olF Fgshel A}
A7 BeAsSe 5o wHoz SIAL WS S A (i)

583) .
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KA SNk 22 F2he] FHTE oiyst 53 EA AAE F7A= &
ANt BHEYOE fiel BHELiEREol A f1ek o] 277 FRAND < &9
Sl fRAEDR U #x3 2

L e A% EEA 17 PiikdkE 23 Baike] wi
1. AP (duty to disclose; duty to speak) i) @} jfii ik
(1) APHFEHs
1) BORCES B

PRIE(LRRRE Ol SJel A fRHEem AAst= B RiEHNs 5312 Ha3t
Je HHERAHEE TEHINE T F A7 W2 EELHEEs 799 3
AE7tes WEA Al Ba AHANE A i REERs &
K B2 g5 o] )58

K

()]

>

&
W

2) AW Suel Bev)E

KiAFEE SNkl derIEY w¥Este, Sk EkEIAY FF W

)

584) H.264fE#EL- o] AbAdA &EA|7F @ 104 2 767 539 Wzl T2 3k Algre] S 2 7]gl A
FEAZ T, QualcommAbs AR4lo] E3|2 29553 70| HDTV B 4F742 Abed
Aolgks A 4 QAL A% oA ow ofg|d 5 EAE w711, thE FoREo]
H.264 s Aegtozn AAE9 104 2 767 5315 Hasles sta, 4549 719 gol4l
25 & ¢ Qe 7188 doda dgo]l =YWt (Qualcomm AR HAE 19-20W 2] HH A} Lee
Choung®] Z91).

585) Broadcom Corp. v. Qualcomm Inc. (Broadcom 1D, 501 F.3d 297, 314 (3d Cir. 2007) at
315-318.

586) Rambus AR1elA A7} ¥ JEDECS] BUfEANL olg)sh AbEnE 8751 U} JEDEC
9] A (policy) ¥ A s]UrHES JEDECY] fEw} HAE 4 v 53 9 2452 538
ISt ok 3, JEDECY 3|UAIEL Jal 71&o] fidte] dFZ 233 17l ok 34S 3
7] A(before members voted to adopt a standard that would incorporate those technologies)®l
RAND ZHAo = e E3E glojalx d Aol @4t} (In re Matter of Rambus (F.T.C. 2002,
2006, 2007 Docket No. 9302)). JEDEC(Joint Electron Device Engineering Counsil)2 W= 2}
JANEA)S] PR, AzFAG ARAF GAZE Feoz HA IR0 5 AR FH TY
1AL A9, AAst= 717 A7]A A== FAo] BlEEEtEe] S22 JEDECE o] woko] B
BEEAL R o] TF
(http://terms.naver.com/item.nhn?dirld=2&docld=6108 &< 2007.11.12.).
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Astelol @ % Q& Agel Yt gEHoz A AL AAFAL,
%71E B9, (i) 1E@ Aol Fad MUY A, (i) ol A7} J=A
o2 agm A5 Al T 2, (v) AL FET JAE
A, (v) Aol oleld P9l thstel AT oleke aglo] Fulsojo}
AThn RQThEY ESAlAe] 1HLbCI AR FH wWAel g o)

A AL ES AY BE AFHAAC st F i InfineonAtd] F4& o}
5 71748tk QAR A BHAL Gl FrEo H

2 vz AYHHANE Rambusite] AREFAZ EHTES9) a8y
ALY 9L RambusAle] HFFHFEFRAANA 54238 olfE I Infineonit
of el 7|27t He BOKCES JEDECS AA/G APH&
P} JEDECS] 7Z9-9F o] F/ol Ut 71Fo] WA &
HbE o 2 k(L kel FAstaa} St IALECNA A4le] HAE 53 T
HAAQFAL AMEHE FHete BT o8 s AT 77 F

Aste Aol e @A Sl AAA el U@ HHLE AR /1Tl
=z

rf

587) Rambus, Inc. v. Infineon Techs. AG, 164 F. Supp2d (E. D. Va. 2001)

588) o]y st RHEHAO] A7) (common law fraud) Feke] 7]sEoll 21 w, RambusAke] 39l SDRAM
o] Af Azle]l 58E HAst vhe F83% AMMS oW RambusAtelx] Al 1z dEo]
JEDEC?| 79- o8¢t 58|15 F7lstedof 3= Zlo] JEDECY] Z-f-oll= #foz JyHo] &S
Ale] 31815, JEDECS Al thaix= Infineonrt7} Y53Haith. 22 RambusAhe] wiF- 29¢]
ol AL F3te] RambusiZl YEH oz EFE 7|al, o]Fd 58idS Al7isiea s 9=t
AREE YFHUE 183 InfineonAtZAE= ©]2g JEDECY A& F& 7etstel & wf Rambus
Abe} 22 JEDECY] 39A7F 581448 AlVistgeta 7diste 22 ofgdoes ds Hde J4st
o] A= RambusAte] ¢+ ¢ 7 8o BF == et wasiolh. (Rambus, Inc. v.
Infineon Techs. AG, 164 F. Supp2d (E. D. Va. 2001)).

589) Infineon Techs. AG, v. Rambus, Inc., 124 S.Ct. 227 (2003).

590) 7d.
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T 7IEeE AT ¢ ATl 2.

3) AR o] AR
AHEHE st FASA de A AAE EHH BE FHE 9
NE oz Ak Ao, ole) thg AelE BLhRie] Rt el w

==

2t At "ok djvpetd ded BokEdY AHEBE oldeA Fk
U ATeZe gigik s 4387 A% 250 FHIEA &7 W&
o]t} 591)

PR RS B Tl RRETHER Y KRR S SelA 55EY
EAE BB RETIVIT7F 531d0] fle AR AASESE sto iFELR
AAHES 3 5 FrtERRS A7ske o WHerE SEAPAE she
o Mxo AAAGA YAE ste BFE TETT ol FHH A
E FalA ALY fREEbE Vied 1FHE BAASEREH &9 EEHE
WA EEGHESY AXNLTE A-TOEZN AAAE AolA EEFAT]
Hal b= A AT

o] B wigrilwel /ML AAFe FHet 22 PRI e 542
2 iEiuanel 2 Aotk sl ek 712 Q) ofsli= i L e
PrAT &S] e e 359k vibzEA otk Aol SR A1 A9 7F AL
gl A= 7AW St Ao BEdH s frE BigeR
AR Aeebd, B el st Ssde aYs FdskA &L

Fikol W IEHEA B

591) o] #& FHellA B FRAND =7 $Juke] 799 85ty A7bett}. Rambus ARINME A%
72 3]= Rambuse] ABHZEHE TR, JEDECS] DRAM HEHEPIETTES, Rambus?] 544 #]$1<]
A7 1T (causation)®] Y5ol o]FoATE A Axdoh dUANAL s vd ol

AL AAdlink)E HFASIA HWAE Rambsu°ﬂ7ﬂ EZoo Q2 HE o ZyA|(shelter from
hold-up)E Al&3HA ©thar & (Opinoin of FTC In re matter of Rambus, (F.T.C. 2004,
Docket No. 9302)).

592) Id.

593) /d. para 39-43. (Rambus AFAolA AHAHAU3]= Rambus7t A2 A5 53815 1990
o Zubo] AR fEHES R WHET] fEiA wEEpgiont ZRAIARL AHE AFA xSk 19914
JEDEC®] 39}k 5101 REHEAL, iﬁ@floﬂ Aot e A4 s, lﬂL JC-42. SﬂQ"ﬁfLZﬂE—*"* 5
3 %< SDRM fi#Eftol A#3a+1, Rambuse O‘XPOHHL T pHE LIRSS <9k fEuE LT} A
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A3 2 Z\JJr o] gk fbs ob2d MAENNMY FRE 343 A
[e]

Al "ol glom, 53] IT Ada o] 8L 5350°] stute] A&l 4

]
glolol S FFAA Bl foW A 1o EHxsos AT
Ao FSHE AT F gk B 3RS0 G2 @Bl

a2 Rk, olelgt fFFo] JHA = AnlAt FAY FHA Hiliggel o] Xl 7]
ofste FHo] 2 73%7} w59

Rambus= W BifiZk LA &G7F AFH 02 AEBE 96
EHE LR A 4 <] 1—5.—’51?333*}% EHFAY 9wro g B A9 puuE
3 WrtEgs wAE Aolety =25k Rambusite] FA-e
ol FEHEALEERS W] Al Bt sl EuE WA =4,
FAES Zol Bkl F7bste Al A & ZojB=E o]
HEAL7F AP A o2 72 = S8 A Hl A AEAY S, &
T UEYA 5 o]E B avx £ F &
Aolgtal g ok 4 Ur}5%)
o]21gk RambusAte] F7Fol thsbed i Hi 2k
AAE, 238 ©o]F o]&3}l], RambusAl 3%’49} 22 7% A
A stofok fEAE LB ok ApdA ] Fort HXETL ‘1‘%3}} 13}5%) ks
o EHEALEERE U] MRS gz UXEe A%

o9
T
QL
K
of!
o,
s

s

M)
)
=2

<3
Tk

r\j
EH
B

%
dob O o
J[m
ok

m i

b g
SN
ruZﬂ@

% jz

X FE KR OB 2

i

5‘%
I
iz
rr
9
od, it
=
iy
ol
A
&2
o

A BeIgozA ke AAE SeuiAnel A9 olas rel =
1, = £ 3ol

OE FoaeEd SEHHAA g EEEE AR FE5}
dohd ERAEL RS ol %Oﬂf’é HNol A He A

3t olE B, Adetd A HHES Fo RN A9 ESE HHES R Al dte

g 7HAa JS7] witel] Y-S Bk MMtz oeldt oo 71xsle] o]Fofxl ol

Th).

594) Rudi Bekkers, op cit, p. 4.

595) Complaint of Rambus, Rambus Inc. v. Federal Trade Commission, 318 F.3d. 1081 re FTC
order in 2002 & Rambus Inc. v. Federal Trade Commission, __F.3d.___, 2008 WL 1795594
(D.C.Cir. 2008) re FTC order in 2006.

596) In re matter of Rambus, (F.T.C. 2004, Docket No. 9302)).

1o o
Pﬂ i)
il
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LR S DA WETTRE BASHA XA Ho #A Ao Fa
AFAAFE O] BEHE(LEERE Ol FelslA) gkod T e Aol 93¥ MuELE W7t
AZIA 2 Aolgte AN ANALS ] F4Le giett ey =3 g
Wi MUY= ZEE 7N (false positive)d] FHoE WZAEAE o F
Atk 2HEE FHgEield Hde WAaagd g F4o] As A A

=
=
A AHES A, B Aol FEH g dFAQ WAas dA7Fs ol

=A% gunclel @ Aol

s

(2) AbizEmse ERH AL Te B3 LIk
1) Qualcomm A}z1

KPR IRt BEstel A A Aol QualcommAbzieoltt. o] Apzid]
A Qualcomm-2 419 5438 AAALES oJEHoR FV|a fFHEe R 4
e & AN EsdS PAkste FolA HiERE 9 SsAe Aot
Mg SHFAMS A9 538 F8o] HeA AR EAHA

2001 = 270 ] fEHE(LEERE Q] ITU-T(International Telecommunication Union
Telecommunication) 2] 1L 73 (Standardization Sector)’ 2} 1SO2]
MPEG(Moving Picture Experts Group)wd= JVTete MAZHELEES A
o o] JVTY i< Agd tgFoly AFE&HF stollX 702 A2 3
dxa, A3 Fsds 2 5 v B&HQ0 HiliEdE(aligned and fully
interoperable standard)S W= FolQdth JVI= o] HilifE#es Fste] o
G ZUFE AolA 2E ME TE 77 StellM e hds] MaEtS &
B3 F d=s st it

Qualcomm-2 20039 59 A= E H264fEH:0] 2= 7] A 20021d 1€ ]
o|u] MPEG/JVT/JPEG ¢ ml®o| AALe] HdEo] #rhstar AAaL,59%8) 1
2] o] wf Qualcomm$] YAPELS ARlEo] HiAE Lo} #HEHE EHES

I3t oF 3= el w3t o] ¢ YA 1% Qualcomm A}

597) Wallace, op cit, at 5-6.
598) Second Amended Complaint, Broadcom Corp. v. Qualcomm Inc., No. 05-3350, 2007 WL
4910067 (D.N.J. Nov. 2, 2007).
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A=Y #d 555 I/HSHA FUTh

2005.10.14. QualcommAl= ARAIE2] 1045-3]600)9} 7675-3]601)E Broadcom
7} At o] F 2 T EHFAS BroadcomS FAHE A7|stA T w)
ALEL 20079 1€ €d AL HYolA 7} QualcommAt] E3E0°] Z
HAgo] JAAHY, o] 52 F-Z3t 3 9] (inequitable conduct)oll <3}
TEE ze=E FHYPYFE F gl st g9dS Yok old e
Qualcomm¥] 53459 AHE o] 53 50] Ax H264 fFHEC 2 e Q]
A o), ol fHHE Lol oA o]n] FEHIY] ¥ (Joint Video Team)o|z}
= BREELEERS O oot KR LSt FAF A froll(waiver)E 3 S EA F
o] A grolof st 3G The02) 18]31 Broadcom©] WEI A9
H =] (clear and convincing evidence rule)oll ¢J3}od o] d Qualcomme] 53]
FrolAbd S A5 oF ko WAIEATHe0) 2007.8.7. A Eol AR
AHHYL Qualcomm©] Broadcom AMS ANZE A 7|8 AriFfdEiRiAN A
Qualcomm¥] 537} 38 E 715 (unenforceable)sttial A8t Broadcom<]
SaRES AT

£33 4453 H/Z Broadcome Qualcomm©| Atz oj=2o 7 ALZ Sl fE
HEL71FE 7B Fo 2N A4 7leo] it E HHEA FOoEN A%
A A ARAAES FEstal FAAGA G FRREFAGS 5385t
1 AT FASH Y. wElbA Broadcome Qualcommeo] MWE A1z 2
A2z, dolEW A3z H A7XE AWetdvia F4sFRTH05) 15 kb2
Broadcom®] HTFE 71Z43stAth 44 WYL Qualcommo] H5HIE ]

(maintenance of monopoly)st#]il dtFA = Hell disixs FAAA A o] ¢l

N

599) /d. (Qualcomm®] oA Silberger7} thE A2l Mr. Yunol Al Byl ojw).

600) U.S Patent No. 5,452,104.

601) U.S Patent No. 5,576,767.

602) Refac intl, Ltd v Lotus Dev. Corp., 81 F.3d 1576, 1581,1585 (Fed. Cir. 1996).

603) Id.

604) Qualcomm Inc. v. Broadcom Corp., No.05-CV-1958 B. 2007 WL 2296441 at 34 (S.D. Cal.
Aug. 7. 2007).

605) Broadcom Corp. v. Qualcomm Inc., 2006 WL 2528545 (D.N.J. Aug. 31. 2006)., affd in part
and rev'd in part, 501 F.3d. 297 (3d Cir. 2007).

- 224 -



= o= 71Zdsta, FHeoled A7xd WeiAe &8 .83 (antitrust
]

B EAZEGE 20029 RambusAtZt HarRE R A 543 A HE

N
o
(]
N
(@)
[y
0e]
N
ok
L
(o,
Lo
e
i
o
%0
flo
%
=2
i
g
Y
ro
BN
S
>
il
>,
2
ol
o
2
ui
(o))
S

B34 73R (unfair method of
competition) ‘3% E3AAY 7IvHA A A &3 (unfair or deceptive acts of

= Fostal U= B EALZAGE
= A71stAThe) LK E @
T Aol B3k 587F HilifRiio] HE= skl
RambusA}¢] 3§-?4°ﬂ thate], ol g L7 HiH

(FTC Act) A|5%608) 9wl
= FRAELBEME o) o] S A
= ﬂM] ~01/\J'% ]7]'&

]_

Rambusfl] AZHRZFS FEstE L‘EFJ HFEAle] QI o] kS FA]
st= Aol st Rambus® 7]&2 QB o]2Ho 7]&2Q] AH ol
997 wEolt) o]yd HAEE 317 95 Rambuss A9 7&S

=o]

gholdls & W AFrles AT F /=S s, O AT
=

) o] 7]<< Rambusdl Al FAo 2 golAlx 3EE 59t ¥HE Rambus

606) 318 F.3d at 1096-1102.; Rambus, Inc. v. Infineon Techs. AG, 318 F.3d 1081 (Fed. Cir.
2003) cert. denied, 124 S.Ct. 227 (2003).

607) o] Akl M3l thaledE http://www.ftc.gov/os/adipro/d9302/index.shtm.

608) 15 U.S.C. § 45(a)(1) (2000).

609) In re Matter of Rambus, (F.T.C. 2002 Docket No. 9302).

610) d.
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Abe ARalo] FAdo
JAe dFE Bt
o 535 AL

BHEAZLZEEY F
Rambus7} #4418 5315 93] F/lstAl Fkthar Bk BiLEAKERG

o] o] )3 RambusAle DRAM A1 2 4719 #AHAA|F6INS =73}
st7] 71U S SR, 1 A SHES HSSHAL, olHg =-ES PAL

ste Aol A HIg A0 A Y AS Al =8 T612)

A AR REY Aol et PAHJAHALNE Rambusihe] o2 aH2
(summary judgment) A1HS 717}stal, 2004.2.24. HAS HAastAT. PR H
Abe B AR LZRE Y HFE BT 74T I ol R BAEKEA®
7 el AR ALl g 5ol AdE HA Fkes AT
TARE Rambus7b #AA A AR E S 7FA 3 ok ARES QIA
u, R LIRS Z8ste] IEAZA EHAQ 541 Y
= AHS AT A= flvka Bt

WA TALE B LK% B @7 Rambus?t JEDECS] FEuE(l sifie] Feistd
M AL Ee] RS 535 <A ¥k, L7 JAPHESE FoEA H
THOR AAHE o] ANEY 539 dAsEE FOoEN Al A
BAS AAstHL stk FAe ol thafAe1d) @] fAE ]
oAStATHIL st vbE (L Y] AT & 1 AFol HEC] HIZE W
o= SAA AAS RGeS st AL ofHERE A LKELAE
+ Rambus7} fR#EL#EFL FAstdthe A oo SAE At 3
X ol 3FA &U7] wFol] Rambus’} FAAXE HjASIHI A T= i
MEAKZAG FFS MHIdL vty volrt AR AAlo]
e Al A 23lH Rambusits A3 A21o] JEDECS 3] UAMY wol

o

i

o
o
N
o
T
K
ol
3R

611) (i) latency technology market, (ii) burst length technology market, (iii) clock synchronization
technology market, (iv) data acceleration technology market.

612) FTC Complaint; In re Matter of Rambus, (F.T.C. 2002 Docket No. 9302).

613) Id. at 2, 43, 44-46, 77.

614) Decision by ALJ para. 14-16.; In re Matter of Rambus, (F.T.C. 2002 Docket No. 9302).
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Ao} Bl 3t RAPHEHE w2 g JEDECO] A EAM AN a7
sk BSslol g AEAQl PHIAREY S #dste] Rambusitzh A<
o] F(duty of good-faith)E $¥Hgt Aozt & < glo], Rambus®] =
BRI LA L Ak A5E Avks A7) A 839 Wiy 1755 e kK
HiToleta AT 4 ot BEghth & JEDECS Rambuse 3 Yolx EF
3t Rambus®] £330l [HLE Zo] ofyeta Bkt A<l 7]&o
o= Rambus® 53 E Al&3st= A2 Rambus®| 5&E AR&3he= Ao
< ZEHoE EF3tal HlE tH] A5 (cost/performance terms)©] $-3}7]
W Zol gt B 3tr}.619)

Btk ZAEE o AMAE 200431, AL o(The full Federal
Commission)oll 3]ttt Fals 7#wdtd Bk EZ ARG 2006.7.31. v}
AW RambusAbell wiste] ALK LNEL ABSE 9N AES S
2007.2.2. o] AL HAIFTAHLZ FAHH U010

B EK LGS © /\}74Q 7:‘*401]/\1 Ak L AT 59 SHFTAH
Zre] A o o=
=345 B4 E
FAS SUATIE Ae Ho HHeE s val
AV Fste A 2ol S a SR AE S 224
FoAglomg, ojHg NFAA ol A HiLLEKZE B E = Rambusite] 97}
Bk Z Rk A5x fRtolgta #Ad-s 817 -‘?4'5}04 gt e o
ofum, TR ALK
ZH@Y A7x wet 493 579 93 (preponderance of evidence)ol w
2t dEFsHd st s th617)

¥ sy BiEALAEGE Y ALITE AL EY AL BiBEKE
o A5z fdtolgla AGSA He A, ol ek EHELELAE o EHSJ
FAE AgstA == &I (chilling effect)E 7FA1L & Ao]Zt= RambusAhe]

(

rlo

Z(clear and convincing evidence)= &} oF 3= A
g

/UI

615) Decision by ALJ para. 30-31.
616) In re matter of Rambus, Inc. Docket No. 9302.
617) Id, pp. 22-23
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O

T thste], M8 olHd FAS ALY FAS HAsA XAt st
HA], 238]8 T RambusAbe] 7193 QI 5t %
ERUELHERE D] 2 -oll IS0 o] 3t HEHE iRl o] A7} AghA F Aol
2hal gersint weba ol st A4S WASH] A LM o
k= 3dEo] 7IWHARl Fas ARREHA et A
= F ShojoF doha A6

o]#3t FAto] 7]zt HH, Rambusild 39+ Sherman™ A|2F 2 I
MEAZE L A5ZE WY £A7F UAA =< ¥, Sherman™ A2x¢ 4
o= oldd ALt syl st Tl AL HEAA S =Y
ZEA AL dojof &k, ol d =Y gEH HS5olY FABA ¥
43 (superior product), AFF2 &€ 3} (business acumen), == AALH Q] §
(historic accident)ol] &]3fe] AT Zo] ofjojor k= F 7he] @3io]
Hl & ofo} gt}619) ik E AT old o8 SAS T8t RambusAte]
7ol FFo® ZAAH ZHAA AL A #H A2 RambusAhe] K1Y
TRl 7123 A0 24,6200 RambusAt= WMEITHRE SalA ASS SHES
o]-&3t] 4719 TREAAGA wiAZA F-8-3] ¢ (exclusionary conduct)E 3}
T #esiith vEE o9} ZE 7vhAQl SHPARE st FEAELEEQ]
JEDECE &3 2dH FE5 24T + e 7|3E FdsHA =i @
@ttt 1WA, RambusAtZb AHAE9] 7)o fEHEC R H AL A&
o] 7ol $9al7] WiEolA, AxEe] A 55 AMES #HT A stegt
T o]y gk Aol HEHEC] HEE 3 AL oiYge FH B AANEY Tis
JEDEC % o& 3ldAtso] b Aol ofdgtes F4& 3tx}, o]d tist
A= ol AMES dFsHA Eetdvhe st 19 d FES wiHs AT 1

4y g WA =BT SRS AL AL Ao

=

>

618) Id pp. 24-25.

619) United States v. Grinnell Corp., 384 U.S. 563, 570-571 (1966).

620) In re matter of Rambus, Inc. Docket No. 9302, op. cit, pp. 63-64°l ]3P, 1995 GA| LG
W= AP AL NEC 59 Whed] AAES RambusAle] 714&0] 3749 71424 71487} &
Aoz AZIAar, 19999 HPO] 79-ol= Rambusite] 7]4:9] 7d$-oli= JEDECO] ¢jste] &74
Ao 71 9ol RambusAt F43te AT #o] 53571 ol& AR A4S gt g
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=5 200722, HFBHAA FAHEHA=TH, ol mEH
RambusAte HEHPo] THE SGEFH 309 ol olsAAASAA AAA
291, v =7 A H(worldwide, non-exclusive license)e ## v]=r 53] wz}
& ojstedol st} o] %o ZHE2)E SDRAM(0.25%), DDR SDRAM(0.5%),
Non-DRAM A% ZolA JEDECS] SDRAM fZi#to] R3tal=  AE(0.5%)3
Non-DRAM ## ZolA JEDECS DDR-SDRAM f#to] R3tat= AF(1.0%)0l
st} Zhz o1 $H(Maximum Allowance Royalty Rate)S A3kl §lth.623)
2007. 2. 2. B EA LKA EGE FF 1037 RambusAite] ZEE] th3l o] 3y
AAIE she Ae HSAGEN 2t v 2D g o|FHAE F
2YS FAXIIWEAE, RambusAte] S 9jell thate] A7
7NAe TS st A =X E FHEE st e Bolth viE o]

H8 Wo] ST SHAFAPe] N2 HAH O AN FEHS F

b} b L
Q Sl E13 LuAFAL FAe) AT & UA HE Aol & A
olthed) oY §89) AR Aol tha oA T LARANA =
S97h 39E Bar AT oARAATY FAH @S FEL W
=4 Basy

(1) FRAND =7 9wkl <
UA AHE A Zo] FRAND Z7o] Bk e oste] 845, 53
AA7F FRAND Z3e &3 49 o2t 235 #utste] F43F 30

We goldlaE 84X e Aol Aekslutolels e W olzlo] girken) ¥

621) Id pp. 119-120.

622) Fi 3¢ ZIE|(Maximum Allowable Royalty Rates)o]gle X8-S AME3FaL Uth(n re matter
of Rambus, Inc., Final Order pp.7-8).

623) Commission's Consent Order sec. J. 1-4.

624) 8 TEANALIE MicrosoftAbrlol A A& 02 o|gS 7hAlely] g 7|TE +F3kaL 3l
th(FAA AL 214 2006.2.24., 2006-042).

625) ohF wHd BoRosEel ABZEB7E 18 AR @ A5 ARl AfiEBE sltke o] m=
He)o] ejolt}. Berkey Photo, Inc v. Eastman Kodak Co., 603 F.2d. 263 (2d Cir. 1979). °]¥

5]

3t A& AR et B3 o7 Kobayashi & Wright, op cit. at 37.
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17} &= Aol Wetod= =97t dasirte)
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626) Rambus, 522 F.3d. at 467-468; Rambus Inc. v. Infineon Techs, AG, 318 F.3d. 1081,
1096-1105 (Fed, Cir. 2003).

627) Farrell et al. op cit at 625.

628) 24 Kobayashi®} Lemley +=# kil Kobayashi & Wright, op cit. at 37-38.

629) 258, AAPAT AA=w, 1804,

630) vF= o] HE ZVkstd Addamax Corp. v Open Software Foundation, Inc, 888 F. Supp.
274 (D.Mass. 1995) 2 Sony Electronics, Inc v. Soundview Technologies, Inc., 157 F.Supp. 2d.
180 (D.Conn. 2001) AFA SollA w2 dulYEo] 7FE 1A (price fixing) Eo)7F 1o = B
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631) $ Z}59 Soundview ARAAA W= A AL REHE(LEREC] B9 7T EIEIE TR (price
fixing)?) A% w8l 4 AW 2/ el o Aol el Aol A aeldl
2 AR sjo] SRTAUA Eol(Antitrust Injury)E SAAT A ohfala ekahaA &
o) o] B4 Bk olf2 sl AU Ak 4% /17EHAch Addamax s
7} A £ Fae) g97te] Q3T A (causation)e] PFo] o] FolAA Pt o] f7 &l
oA Qo] AT F)zedct,

632) Qualcomm's motion to dismiss in re Broadcom Corp. v. Qualcomm Inc. 2006 WL 2528545
(D.N.J. Aug. 31 2006).
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AAAQ RS AT YE FAEAM AN =F ALk 534
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633) LePage's Inc. v. 3M, 324 F.3d. 141, 169(3d. Cir. 2003)(en banc); Harrison Atire, Inc. v.
Aerostar Int'l, 423 F.3d. 374, 380 (3d. Cir. 2005).

634) S A g% ARIQJIA D BAHS HE dARERE 29d, T AN e AR, Al
A5 Vol. 114 (2008) 279 o|a} #=x.

635) Geradin, supra note 557, at 15.

- 232 -



of ole¥ Fae Arkste] RkaA R 57 AT Aolth oF FHA
NEMHEAEE ol A FAE ASRAES vastel At 20 A
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t}.638)  QualcommAtAdNA  FAHA  AWHYPS] QualcommAlrt  AA=Z
FRAND =& gt AQdA o] thste] A2 o= fAw@stA] i1, FRAND
zA& Svedna steeg= oldd FvE HRHIRES HAA geve
=8 TZ2 Qualcomm?] FiFk #iKS Q18sHA e A= HIE olH g ¢
Sl ojFFoz QI3 Aoz HIIT69)
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kAl v Ae A Atol VLe-busét #EE Dell?] S3F4S A=
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% Wang Lab©] ]EDECoﬂ =9 FTolAd EFE TSR e A
g 7zl Wall 535 FAskA AT stHA LS AA7E JEDEC]
oM fEHECE AHo] HEF FZHE stilc [EMECE U E o]F i
S A7 ARGl A WML FAIZ gho]dls o] & ARESFTHeA) o] 2 g
ARIEAA He AAT FRAND =79 A Jd2 44X &t} o]y Ak
SollM Y =3 e B FEATRE APHZETs f1vtel —Zr‘ﬂx]—l—
Atk olHE HES ZEEY A AHETM) T o]k fHHEC R
AREIL F 5 AAE 9% EFF 5357z vg 53dY 33/\}‘%‘?33
2 AAA AAA digk Hiubi, 1&e ZEE 8799, AEE HEF,
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636) Farrell et al, op cit, at 609.

637) United States v. Microsoft Corp., 253 F.3d. 34,51 (D.C. Cir. 2001).

638) Id. at 604.

639) 258, AAPAT AA=E, 1869,

640) Dell Computer Corp,, 121 F.T.C. 616,618 (1996).

641) Wang Labs., Inc. v. Mitsubishi Elecs. Am. inc., 103 F.3d. 1571, 1582 (Fed. Cir. 1997).
642) Farrell et al, op cit, at 605.
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2IH} #5544 =& ANAY EAE A SA A2™AM BHd A&
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Generation Partnership Project)ol| Al Fd5AIAIZ oA UMIS7 &S o=

643) Rambus Inc., FTC Docket No. 9302, Opinion of the Commission, 3 (Aug. 2. 2006)

644) A ZEE &S 9% WHo R HEUEd Zé‘ﬂ“”(CO'st Based Pricing), 43|17} H-3}a)
= & EFr)Ed et golase 2EE 9t vlwEls W (Same Firm Price Comparison), A%
71%7}4 (Market-Based Pricing), ECPR(the Efficient Component Pricing Rule) o] AAE L 9
o}, o]—Z]‘ﬂ' 0—115] H]—NE M o 2 00101_1 Z]HHW 02 dholEoA)= o] Oi\:]. el H]8-9] Ab
Zo] &olakA OLT TYg 7Eg Folge AE g7 @k (O"‘?& FAHAT AAR=E,
187-1899 %),

645) e Fadt B2 g8 55]o MAbkel oEshH, wAMS A BOkH WEREN T -3
7Fs2dol efstel AAdn. fejHola 4% 2dE ek A2 shke] A(pin point royalty) &= &
A5t o] ohd AAT WAT AP n BT,

646) Farrell et al, op cr
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T ™ dAA SSEA7E AN ZREEE L7 Al (cost
accounting)’d AF-A| Lo 7 E] U= Wil AT o]&S T ZEH
(cost plus approach)ZFe] Lol A FigiE el #FANA AlGA o] 7es
AREStaLAt et AAAES AFTEE FACl AT AlA i EETE

647) UMTS 7] i+ http://www.umtsworld.com/units/history.htm #%.

648) First Amended Complaint at 2 Broadcom v. Qualcomm Inc.. C.A. No. 05-3350 (D.N.J)(2005).

649) M. Sean Royall, "Standard Setting and Exclusionary Conduct: The Role of Antitrust in
Policing Unilateral Abuses of Srandard Setting Process", Antitrust L.J. (2004) at 44.
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650) Joseph Farrell et al., "Standard Setting, Patents, and Hold-up", Antitrust Law Journal No.3
(2007) at 638.
651) d.
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652) Id. 638-639.

653) o538, PAHAT AAE=E, 1929,

654) Joseph Farrell & Carl Shapiro, "How Strong Are Weak Patent?", American Economic Review
(2008). at 1.

655) ©]Z Farrell® 7 iiikng(divide and conquer strategy)2til 3tk Farrell et al. op cit, at
639.
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QualcommAt7F FRAND 25 A5FH A2 o=7F §lo] o M5
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Al BRE AXY S5 F8UA] AFRE #HEEHr] fste FHH 21
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FEARGATL St el e Afole FEQASY A4
o] TE . efvkstd fivEl [ (problems of complementarity)7} A8 8} 7]
Bao] SeEo] Az e 4AL AL e A A
FEARAASZAE 15T Be 2UHE AddoR Susn

A e ZAEIE FAHAY AFHoR
At A 9L 2P olele zdust @ & drkey o
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53510 3k =LY 9o FHHo2 JAH] 2EEE Zo] 1Y
Zlo] Hasithes9) olgfet owoAe] FRAND 20 #G1H &M
JiiHll (aggregated reasonable terms)©]2fil 3§t} 660)

656) Broadcom Crop. v. Qualcomm Inc.(District) at 25.

657) Farrell et al. op cit, at 641.

658) /d.

659) Id 642.; "Vendor Seek Compromise on LTE", Informa Telecoms and Media, 20 Mar. 2006.

660) Damien Geradin, "Standardization and technological innovation: Some reflections on ex—ante
licensing, FRAND, and the proper means to reward innovators", Tilburg University Discussion
Paper (2006). p. 11.
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661) Mark Lemley, "Intellectual Property Rights and Standard Settting Organization", 90 Cal. Law.
Review. 1989 (2002) at 1923-33.; Mark Lemley & Carl Shapiro,"Patent Hold-Up and Royalty
Stacking", 85 Tex. L .Rev. 1991, 2025 (2007).

662) Broadcom Crop. v. Qualcomm Inc.(District) p.25°|A% AW WS Q1A st A ¢} o
=72 Spectrum Sports Inc. v. Mcquillan, 506 U.S.447, 458 (1993) #4S& WAl MHH o &4
S MHAMERE 358 B3sEa g o, A4S dste P& sAE 2 k= Aol
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3t YA= grkar #AEA T (Brooke Group Ltd. v. Brown &Williamson Tobacco Corp., 509
U.S. 209,225 (1993)).
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668) Brief of Amici Curiae, GEsmer Updegrive LLP et al, In the matter of Rambus Inc. No.
9302. (Sep. 14. 2006. pp 11-12.
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He ol AFAMAANFEAANMAES ARkt Aog2 FAAHNAI]
= A71ed EEERGEAA 1 e ATl uet I FsiAY,
HAZF o] HiAEAKZEE 7 Rambusel mdlQe A3 o] FRAND %
Aste] mElEhE HWata, A 1 EiTENE & 5 Ak

T gdst v)evte] EAGTHE 5357]e9 BRAAUE WY E S
A stHgtE £F0 R AREHIAS slolng Ve e xFAZ Y told=
ANFAGAAZE viZ G EE AL ofyrhed) wh g l i BFAl FHS
AL jpEGHEEEC] o] m] E A Sk = BEIELHRE7E ZFelol FRAND =38
& 83tA] &S 71EES A&EEH4 FRAND 279 HYE o]f7F =24 &x
ks vk FRAND £S5 8834 &S 7lee L] tiide] HXA] %‘
< Zlo|th670) o]t zpold] Fgtsle] @YUt 7|&ET = A9-ol= FRAND

9]
o

J

669) QualcommA}zaol A Qualcomm~ ANEL] E8)7]wo] FUERE HiF FrA EITHREE oI 27
ol OH ARk B8-S ko] HYSHA] AT HHES }%EOPE Aol B7FssI 7] W
o o] Aol HHE T Qualcomm«] g9 ek T3 A FYHAS Aol7] Wit FRANDZZIO] f#
ko) 033*0 v X7 oS Aolghe AAlstolA B9 Y]] *—Zﬁo}ﬂ 749-¢} astoof ghriar
FA319 T (Qualcomm's motion to dismiss in re Broadcom Corp. v. Qualcomm Inc. 2006 WL
2528545 (D.N.J. Aug. 31 2006)).

670) &5, AAAEAT AA =T, 702,

671) Geradin(2006), op cit, at 5.
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o] AAHolgta dtugxs I 71%9 BHA7 FRAND Z271S ol3slA] ¢
S Aolgtal MAGFTH HE(LE T FQS R §lthe) st
| 23y uAEsES EF7|ES HiHE ke dide] HEE M=
FRAND Z7& F7|81A] &S AR oz U2 (LR KA S ol
ST obF¥ fele] EAIEA 4] wEo|then) o35y wo] s

al
Siohd A B3 53 71ES g ko] o] F == 3 A FRAND %
A d2 02 FRAND Z79] o]ajo] thst A7} 7

3. FrathER o FRUELBERE BB S BORSCE S R
(1) ®ivezM el Boksrhe] MRt ik
PEELBER R ol M o] A= BEEE(LEE e F Aol osto] sj2=dnt. ik
Ehhs o] AL 7124 oz Azt AlFAQl BokrEd 8= ™, W29l
A= o] BoREe siAel Aot whebA fiR el Aleke] & o] &4
Aets Aol ZAolthery) Tl F-o B-dle TME Fo2A HtE Ak

o] &¥o] W 4 ouh, FRAND Zdd| o3t #ojalz oFe Aos

rlr
JO
=

672) Id.

673) flivCREFE BASEal Qv o2 X ARES BAES S0l AAEA 0 7|AE vpe} Zol
% AA ] REE AHEE 4 9lg AeR B /d at 6, 12.

674) Bettis Rubber Co. v. Kleaver, 233 P.2d. 82, 84-85 (Cal. Ct. App. 1951); AZ-AMI} HH=
Ao R W gtol Al 7|7k & lI7E gle Ag-ol thdk ARREo R o] Ag-ol= AlFERS] QANEA]
= 3w ol AMAoRtE LAWY= AMAC R Koman v. HBC Fla., Inc., 182 F.3d 1291 (11th.
Cir. 19999).
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FElvtgtell A Ao Aol glemg mwo AE HW, QualcommiF
A= WHo] QualcommEF 7t FHPE7S3 B 7]ZE Qualcomm
E5aEe] dE o] 5550 A5 UMTS e 2 AHEUH v, Bk L
Foll 71 wiel wel olw] fEEEEERE ] st fREE LA 539
A7 Foll (waiver) ¥ A TH675) 18] 31 Broadcom©] 33 A3} o] o]H 3k
frel 7t AAA Aoleta Al o]e]& B ojol ghrhere) o]9 o]
H 53Hs dArtete A 559 FRoE FJAPEVIET 537 He A

ARt BIELEHE IERe A3dlE A% 2L i
AEQ srCre] Pl Asl B2 A2 wel A 4
A4S EEH77 FARA TEHAL AP T3
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675) Broadcom v. Qualcomm, 2006 WL 2528545 (D. N. J. Aug. 31. 2006).

676) Complaint of Broadcom in the case Broadcom v. Qualcomm, 2006 WL 2528545 (D. N. J.
Aug. 31. 2006).

677) = ALAY L3 Dell Computer AHAQ] o= Dell Computer”} ©o]¥l /¢ FAE 3
o} #slgitt. Dell Computer Corp,, 121 F.T.C. 616,618 (1996) at 149-153.

678) MFH9] Aok o]e} 22 HENNS =T StaL =l ofEfd dIAES el glo] A
rolut Ak Al A dnbs oz HLOF‘OV]L o= A8 (course of dealing)S I sle]of drta
s} (U.C.C. 1-205 (2001)).

679) 8 T A5 APAkY A EE7IEY ko] flv AG BAKRNY 4w e o] AAE
7 e A 28k Aoks HX]%L T 9 E% shal ok W Al603%, #613%, A635%.

El
[e]

=]
o
AH660%, A689%, AE99= F. MY FATTA ] v A% ACEH Ack@A A drbAl A
[} W=
=

oL
2 52 :“

ok A WS AT 4 k= A7 stk (718H, F3ll, AA AXMH &4 L E, g4}
(1999) 2669). W=9] Zgoll= Td A7)zt Gsto] glow AYFERS TAZ FREHE A
(at-will contract)©.% Ho}of ?SHZHI Yo} (Allen Farnsworth, Contracts, 2.14., 3.10. (2d ed,

1990)).
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EZ37)FE FRAND %7 oAl ad€s gFr37] sia A A<t
o A o] ALEEHE A9 AAfrEH(survival clause)S FOZMN Aol T
A AlfdA A SEFOEA Ak FEHS WA A H FFolE &

Jth680) 1} vy olw et %3S °

g3 =S & 5 9
oz gEAdE FHYS MXA Yt

= d T 3

Rambus A}z19] 73 Rambusjit= 1990 449 D#H(Dynamic Random
Access Memory) HFZ=A|o] AME-E= 49] 898 5568)E ZU3tATE o] 898
55E E9dYst= FFA Rambusit= o8 1Y v‘f—@%%(divisional
application)®} A4 %9 (continuation application)S 3} 0682  o}-2 ] A]
RambusAt= PCT(Patent Cooperation Treaty) =UE 19 89853 o 7|x3t
FAdES FES sdn. 199249 249 |3 53 XEZHLE JHAA
U™ RambusAle= F24H S Z JEDECS] F+A¥o] At} JEDECAA= 1 +
g filie] e R At d Bgell= 1 7o) RANDEHCE tE
A EANA ol 2s & e 273t UJT Rambusit= JEDECe] A2
o] 89853515 BT 703 S3E SAF<] 1993 9l FUHST
JEDEC9| A= SDRAM(Synchronous Dynamic Random Access Memory)ell o
gt 53]& RambusAt7} JEDECS] F+A4d€o] ® FHolA g, 99 7035357} 57|
57 Aol fEHzo = A Tth RambusAlE 1996 6¥ JEDECH A 2E 3514
o}

I 03RE EFEA9 ALEEYS ATk 1999 12€ JEDECS SDRAM
o] AW wWEeg] ¥F=AQl DDR-SDRAM(double data rate-SDRAM)Q] fF#E
o tg ZFAS AlFste] 200098 TR EFTIess). 2000 E RambusAtE €

680) o]} ] nl=ol e vk 7|7ke] Agle] gl AZHAzfoldlA Alko] gl G- HATlAA V)
e 35dolgtar BAE o7} Q). Rano v. Sipa Press Inc., 987 F.2d. 580,585 (9th Cir, 1993).
681) U.S. Patent No. 07/510,898.

682) olefd wd=dt 74]/“"“"’10 5815 AHER A oldERe Pl ol AF AREE W
©.% Rambusite] o] @g2 ofn] ¢ ZAJol ojgp £ 5389 #&E& Al £ Aew B
o

683) U.S. Patent No. 5,243,703(89855]¢] Ratzgoz 1 LH%S 898 E3]9 SAlstale)
684) o] ARzlollA AlEEe] wig- F8% vl RambusAhel < ‘4&*} 7re] E32%(Rambus v,
Infineon, 318 F.3d. 1081)°lA <13y &Al= Rambus7t Z] 2o & JEDECEYol 43k Aol
1995.12.6. #polaL, &9l ©E HA|Z Hl 7o) 1996.6.17.0171 wjF-of] o] Ao]oll RambusAH7}t
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HUALE ZHE st 9] 898 5315 HelE dJe=Z sto] Frit s
<= A7IstAn. ol st AAYAA= Rambusihzh FREE(LEERES] JEDEC
o 3 2 AAle] 5315 JEDECO] 7R3kl on 6‘0115 ol& 3dtA @il

5
T Fol fiHeo] ARSI o FHell 3 fiES AR IAES AUE aFS
AZNE AL 7183 P (fraud)2te HE o] BAEE A7) THSS) 2007

AWEHE olF 9ud Aoz Aksiwe FAZ AkARTleA
WA o 4% dolth 11 B8 WAle BAsdN A Hxs
717e) Bgo] HuA o] B

st gle S5 YAE R ol F of

A HAANE =AY PAphEel BAE TelA FYsE Selol 94
A

= Aolns '6‘7]]9]—?‘94 ke 7 }‘Q’\] b2 AR Fg-ol mEkM = A A
A A I AALR e B 53 E ZAlstelof st o F(duty to update)
£ FHe7e . o] Agole IPAIRAM AAZA 9 7
EHog i rt EAlE Aot o= BEE EEHAY

kol ure RREA T

(o) \__
2 H= Fok

3)ofol] HABIHA =7 @ ARFE©e] HAIZ DDR-SDRAMS fEiEe] Ao lojx] #aH Ut
&S 3tk

685) ©] A%-& 2000 DRAM WA IAIE 4E9 A8EC]Z Holddd Rambus AHle] A5 <l
YA Qo= wlo]A 2 HAZZA A Micron Tech. v. Rambus, Inc, (D. Del. June 28,
2002)(Doc No. 00-CV-792), stolY2AWHyundai Electronics v. Rambus., Inc (N.D. Cal. Aug.
29, 2000)(Doc No. 00-CV-20905) 5% A%< Tl

686) In the matter of Rambus Inc. No. 9302 (Feb. 2. 2007)°1|A ZAAAZ 3} ©]% Rambus
Inc. v. FTC, No. 07-1086 (D.C. Cir. Apr. 22 2008)o|- %= FTCY A AAHHL Iz FA5
Aot mlar ANAY YL = 2008, 1. 23.91% In the Matter of Negotiated Data Solutions, LLC,
File No. 0510094 A}AolA Negotiated Data Solutions, LLCo| thajr ojgyl UENT ik
(Ethernet Networking Standard)®] AAIE $18 55| ZALAE Holes ¥ HS S8ith
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IV SHE S o8 7k ¥y SelM 7P 5829 ‘%}
Urh LR S ok oIt el A LRkl o] E
7P S 83 o FIELEN WA &) BORIGEAM B e
she K AAAEE 2 53 Sl tid A< AT FRAND =4 <3 4

Al BAgolth,  fRIELEREN S A7t A4 T)so] HilpiEdEe] He=
A3k W ofyth A9 T&o] fEuE LRl oA HifliiEdto] =A] oF
Aot stE s SAHo R Al VES i b EESE TEH & F
AL, T HH ] HEE st BAAT £ AEF = WHS dob Aot
a2 Microsofte} #o] Hiff I fidEe] He AL w§- AH3 AHE AHA

gt oA R oY 7] wiEol Rambus®t ZolFEHE(LEEMCl o3 fiHEo =
2Aprle] B57)zo] AMHEHES 517 A 7B HE star, FFEsolF F
=dFHE st A9 AS 5 Ak

BRI LS 1AAH 59E A7) YeiA EEER A A7 BUR L
&Y YRR EERTEE A oFEe AR FRAND Z7o] AAAE A

~

687) Rambus Inc. v. Federal Trade Commission, 318 F.3d. 1018 (Fed. Cir. 2003); In re matter of
Rambus (F.T.C. 2002, 2006, 2007 Docket No. 9302); Rambus Inc. v. Federal Trade
Commission, No. 07-1086 (D.C. CIr. Apr. 22. 2008).
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PR LAl o] RME(LEERS = APk el ¥y FRAND =3¢ #3t
S} 22 F=Y WARAE Tk WHAS 2AE HAsta U B °l
23 AAENE Sskal, FERIEERA A BELER7E BORSCEE $3)
o 873 XS AT HHERARET £AS ARSlAL, FREFRFERE T
= A7Ists Ao EAll thaljA A4gol A A E T

O AMEY 22 Ao 2 dAIREolY REST] Tl o 2EY
Brdle 2 7195 TS s AAske A KRN HERE
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o2 37t obd AbG AL ot e 538 5 AZHANAY
A xHhog golA2E sHA e A 22 AgAddd dg FIE
SFAGARE), M2 7]1Eo] A3} R 2 A =8t
SO ZA RS 3T, Al B Adste =72
Abg s A f-olth(A34)

B e 53 MEHZ AdeA Zgo] A AN UELA Aol
gstal, 7S 44et7] flete] MEYA A9
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A Fe A
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| 93 SYHO
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A= A A5 Aol o]FoiAd Hale] AyEe UEAA Al 3=
AtAAFE ] A FeiAl "ok o] 3ol A =
ofop Hal7ide] AAle] FAgE o] &RT & A HU IYEE YE
A3 Aol Me 2 Aol A= ARFARERE o] F ol
olFojd 7hsAdol Bt
EA Al Jdsk=

o7 = oA AFe el H2A < A H(collaborative feature)oll
7103 sEF et Hdd a

r°l'

A2d. EHES AHS T BB LATH
L pE(bsl 58 F60)
1. B71%e) EA)eh k(e
IT 2491e) AS ol g 587 528 ol o 7z & oy
WIS C] Yotk oled dREHES 1 AMZE S0l AT FR
1

2 AbgstA a1 53E Algste] AES AN £ fleng dHNE

7 AFNEL ALFET e ASE 2 FFol Ak 1T A6
flis #7 (incremental innovation)©] o] FA A& A7t &
o} webd EAS AZTLS AaEly] 95t YAEH R GRS} N FEF R GA
= AR 5387t Slojop gt gL Afol® o]y Aol wAsE A
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689) Hovenkamp, op cit, p.286-287

690) B8] & dgt Mg oz HAY, “E5Fo ek WA AF-Est ieks F4 ,
2l W hbAbEbe] = (2005); ©]thE], “E5E 9 1 fy‘éoﬂ ek AT, A AlLGE, 3
AAAAEAEES] (2004) FE.

691) Hluste] E5EF9] HAAAGA F5FFe] 7Hsol
v. Hazeltine Research Inc., 395 U. S. 100, 113-14 (19

’_‘é
o

\—/_8,
H
H
=
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N
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=
&
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Q
Q
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S
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H 53ES 45t oY EFES 7|22 o] [FHE(LE o|F1A
st= A-97F gtk

(1) 7

53] & (patent pooling arrangement)2> T2 S5 @AE0] 159 55 ¢
= Asty] Hsl Adste gt e FHsS EBHOE RS A
g oIt wl= 532 FugpoldlAE FALE st 53ES v
a7l 1% &&3AkJoint Venture)$t & FH-g AREsto] A HAMES H
3tk Aolghar Hojgthe9) ey RIEA] Fogtoldlas FACE 3§l
of & olfr= glom Afo wEtMe MNEZFY goldiE sHA i ¥
(pooling)S 3+ o]F A3Atoll Al BlolAAE & Fx JE AHo|EZE v 53
A o] MNIABYE = AL ©§FEA FTa 2o aHEE 55E
< b9 S3dAEc] 259 58S At Al =)

Y
I
N
2
fiu)
rol

3 P9 P

o5 Be Ve e SR st AFe AEAY §998 AT
& 22 Qe ASU) gRBEoln, 1Est Bio Ed ) Ulet folMas Al
Hog W AL WS WAZE Aol B Ho|mE o|dF TAZ o
ZH AL =Y F dde SHAA SFHELS F&3 S| Ha
o) EEEV)TE EIES FHse 49Ut gou, wEA 5IEY

692) o539 “wold EdE A FEobAel i BigIReE W), A 2209 A2s
(2008. 8.) 6499.

693) USPTO, "Patent Pools" A Solution to the problems of access in biotechnology patents?"
(2000).

694) Rudi Bekkers et al, op cit, at 9.

695) Roger B. Andewelt, "Analysis of Patent Pools Under the Antitrust Laws", 53 Antitrust L. J.
611, 611 (1984).

696) USPTO, "White Paper for Patent Pooling" (2001).
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697) DOJ & FTC Report on Antitrust Enforcement And Intellectual Property Rights: Promoting
Innovation and Competition (2007) at 66.

698) Richard Ekenger, "The Rationale for Patent Pools and Their Effect on Competition", Master
Thesis, University of Lund (2003) pp.10-11.

699) /d. p.11

700) A= AARAES BT 5 Thds ZokdlA AvAAIANE 2 thde Ah Al =
-5 AN gdd e AEHTE stk a0 A wEel ol gk AEelAl Alg
Jolle] AFAYE 7Vt &47) kel 2004 AN E AR E AEGE AT & =
& TSNl wEhelA] @ar, T3] o]€]e] S|AL S|AE obd wiRlel tEjA7bA] Eefiske]

6 Y
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=dEe 9% w—ow B4 A A3
ese e s Aeolt MPEG2 SaES) 72

7} vlZ o)™ 7 -9-o]t}.709) 71T E MPEG-2 53 &0A e A
I FZo] 5385 AF= 199495 H o] FolH oy WEe 772X MPEG LA
& TE AL 19%d e AN & e AT o] 5yE BAH F

701) Rudi Bekkers et al, op cit, at 16,17.

702) Id. at 16.

703) Id; 3 LAY S =99 WHAAE 7 SEHYIAPL AR *]Gﬂo}i PR o A
SoE SERYIIAE REEAEERE BA Qow, NIk Al19% ol HAE xﬂ3Z
o227} A8d & vkl Benlh 1ol 59E0] shte] 34t 65‘”513 3]1"1 I ESES A
AL As F JoenE I AxRo] ExA 9l AAd V) Tl AP E|A AFgRke] AR A
ANFEANE B o] ks Aol7] wolth ARt AR o]F A5 AAsr|= ofHrh
qufetl 3jAte] FElE FH3thal sfrjets F3keFd(shareholder's agreement)ell ]sto] A|ofo]
%, o] B¥Harticles of incorporation)dl] ¥rIE W, o|Al3e] FAYLEC] o3t kY = Azt
7]&&"4 AR S ANES] ol E wrgste] & Alol7] wiolrh. Wl 53E9] EAjele B8t

gl 5810l 7l sldEol AEAEE A Rake Afelle 1?—%0}74] AAE A-s=
531’]7} g Aolnz, o] AeddlE ARk A23x A1 Al 2 22 | Al A6 A1g
WX A1E 7HEEe] 35 A sidE el
704) A4, A=, 444,
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3. Antitrust-IP Guidelines(1995%1)706)

s ek A AR s AFANE goldlast pEdE dFs
A PeAdS A3l Antitrust-IP GuidelinesS A3t} Antitrust-IP
Guidelines& zholdl2 P 97F ZHFAHES fdet=A 7= oo 43
o odted Aetefol dhar st Uk olH g BlEE Go-Video AF1707)
o A Aa}AH o] BAI niel o). Antitrust-IP Guidelines2 A2 A 4H
o A 1 AAE A3t oAt FEE  gla, SHFAYE fvkE dAE)
7] e E WrEA] AR adel v 8o ko] B
Aslar JAh708) 199513 Antitrust-IP Guidelines& A 2 A Ak ol t) 3t wkE%
TA el 37FA] Lk Y9HS T3 ok Antitrust-IP Guidelinese, (i) A2
Aae o2 g ity EAFR oz FASA HAFHY, (i) AHGAELY

A AAE AFANGS JustA o, (i) AHALA AN e

705) 1d.

706) U.S. Department of Justice & Federal Trade Commission (1995), Antitrust Guideline for the
Licensing of Intellectual Property.

707) 19939 Go-Video Aol A W= e} e 58 &d tigh FA7IFEol 3 st 4
ARl tiAellA skl ti§ome] M37h o]FolRE HAFTL o] AL mE FJARRI
Go-VideoAts dlube] LEWHS 743 9|l 719 VCRe] obd F 7)e) XEES ARg-alo] shufe] L
EZE QS WA e XERE 558 @ 7 glE VCR-29 Ogk 585 HA38ta JoHA A
FEE e dEIIAEY E3AS ol wlolof AT YEIALES] B 5FES
Zote] 53Ee FAY AR ol sl wlElE] 53 S AREstaL Qo] olHe
HEFARl S5 Ay A1z fjvte] Evtkal FAEHA, AFEAE A e mE S
S o= 255 AVIskde EA47F ® 58ES Matsushita 217] €lo %= JVC, Sony, Sanyo, NEC,
Sharp 59 &9 F8 A7|3AEe] EFE o] AUSIT
WAL Go-VideoAte] F4E& WolEolx] ghgitt, HYL FFayel Badste] vudree 532

Ae 5HEE 93 Jom wolsd 4= givfa o2y ool JFaaopy vEe g o] of

o] Ao mat AAAAA aFe}t WAEAA gaHE Al Esteor kil Htal, of&
Yol ATz &3 FAE HAAow gy SHsE AT At FHSelgte F4
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738) 29 Nine No-Nosthe W9 Bl oldt 531%3% 55 digh £449 A4S HgsiA
HolEt} Bruce Wilson, Deputy Assistant Attorney General, Remarks before the Fourth New
England Antitrust Conference, Patent and Know-How License Agreement; fields of Use,
Territorial, Price and Quantity Restriction, Nov. 6. 1970. Nine No-Nos¥= o}#¢] 97}#] #34<&
wste), (1) tying the purchase of unpatented materials as a condition of the license, (2)
requiring the licensee to assign back subsequent patents, (3) restricting the right of the
purchaser of the product in the resale of the product, (4) restricting the licensee's ability to
deal in products outside the scope of the patent, (5) a licensor's agreement not to grant
further licenses, (6) mandatory package licenses, (7) royalty provisions not reasonably related
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Regulation on the Patent Misuse by the Standard Holder(s)
through Competition Law and Policy
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The perspective on the patent has been dramatically changed from era to era.
Sometimes pro-patent policy was in fashion and sometimes people are very
suspicious on the patent due to patent’'s monopolistic nature. In the 1980’s so called
pro-patent policy was dominated in US and the CAFC has supported that trend.
However after the 2000 US Supreme Court has attempted to push the brake-pedal
to curb the patent’s reckless expansion based upon the CAFC’s liberal interpretation
of patent. E-Bay, KSR, Quanta and so on are the cases we have to remember in
this angle. In the other hand United States Courts has been developing the patent
misuse doctrine for the last 100 years to control the patent holder’s exercise of their
patent(s) to carve out the anti-competitive impact by the patent holder’s behavior.
Every uncontrolled, unmonitored rights are to be in danger of being misused.

In this paper 3 ways of control the patent holder's misuse are being presented.
Korean Supreme Court allow the null & voidness of the patent by the defendant in
the patent infringement litigation as is very natural in US but not in Korea before
2004. However this affirmative defense can be used in a very specific situation, not
in general. Secondary Article 2 of Korean civil law’s catch all clause to prevent the
misuse of the right holder is the second candidate. This clause is not cure-all and

once the competition law can be used for this purpose. Competition law can take
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the first place when any patent misuse violate the competition law’s rules and
regulations. In addition it would be necessary to enact a clause to regulate the
patent misuse in patent act as was already done in Japan.

Standard holder’s standard misuse is a type of patent misuse because her misuse
is actually based upon the patent she holds. Standard is a basic infrastructure in
network economy and it could be used pro-competitive purposes to the benefit of
consumer welfare. In contrast dark side of standard is possibility to be utilized
harmful to fair competition by the standard holder(s) in a anti-competitive manner.
Standard can be classified de facto standard, industry standard, standard by SSOs.
De facto standard holder such as Microsoft usually share their platform to his
ecosystem at the beginning but once hooked, he try to utilize his dominant position
and foreclose the market to maintain the monopoly profit with monitoring the
potential market competitor. European Commission and Court of First Instance catch
the de facto standard holder's market strategy and sanctioned them including
without limitation to the compulsory license.

Inter-standard competition generally works in the market very pro-competitively,
but still interoperability has to be aware of. Usually interoperability is to be offered
by the standard holder to his own benefit. For this reason the provision of interface
for allowing interoperability is not a factor to be mandated. However in the case of
de facto standard and standard by the SSOs, mandatory government order to
obtain the interoperability is necessitated. In Korea SK Melon case could
demonstrate how and when we have to intervene to secure interoperability for the
competition laws sake.

Standard holder’s refusal to license can be resolved by the compulsory license
ordered by competition authority such as FIC, DOJ, or KFIC. In EU Commission
ordered Microsoft to license their windows server protocol to SunMicrosystem for
the interoperability reasons. Generally speaking no duty to license is imposed to

license patent holders. However in some case duty has to be imposed especially in
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the case of standard holders. Unlike de facto standard holders, standard approved
by SSOs was designed to prevent the holdup behavior through duty to speak re
their patent portfolios with respect to the standard being formulated and duty to
license under the FRAND terms and conditions. These ex ante device before the
standard position is allowed and granted to a specific technologies usually backed
by the patents has to be kept in a very strict way. Patent law’s role in this context
is beyond their coverage. Competition law and contact law play their main role in
securing the duties of the standard holders which was committed by themselves
being contemplated in the policy statement of SSOs, the major bylaw of the SSO
almost always found in the SSOs set of internal regulations like IEEE, ITU, MPEG
LA or JEDEC or whatever. Qualcomm and Rambus case can be good example in
analysing actual practices and tools that can be taken by the government
authorities. Korean Qualcomm case’s future development is hot spot we have to
follow in this study area.

Final area explored and navigated in this article is collaborative nature of SSOs.
In spite of virtues of the patent pool, due to the risk of patent pools being abused
to disguise the cartel behavior patent pool has to endure the suspicious eyes by the
competition authorities last 100 years. Nine-Nonos are the symbols these concerns.
To maxmise the advantage of patent pool and SSOs standard setting activities
which could enhance the production efficiency and reduce the risk and cost being
associated with the modern research and development and to minimize the danger
to do a harm to the market and technology innovation, ex ante review system have
to be enforced and introduced to our system referencing the Business review letter

or no action letter in US.
Key Word Patent Misuse, Standard Setting Organization, De Facto Standard,

Holdup Activity, Interoperability
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